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TO:  Supervisor Richard S.-Gordon, President of the Board April 15, 2005
Supervisor Mark Church
Supervisor Jerry Hill
Supervisor Rose Jacobs Gibson
Supervisor Adrienne J. Tissier

CC: Director of Environmental Services Marcia Raines
Chief Deputy County Counsel Michael Murphy

Planning Commissioners David Bomberger, Steve Dworetzky, Ralph Nobles,
John Silver, William Wong

FAX: 650/599-1027
RE: Harbor Village Development Agreement

Honorable Supervisors:

We understand that the owner/developer of Harbor Village has applied for an extension to the
project's development agreement, expiring this June. His principal claim is that the attacks of
9/11 have materially contributed to his difficulties in obtaining full financing for the projects and
that this trlggers an -automatic extension of the development agreement under the contract’s
force majeure clause.”

We do not believe that the developers claxms about force majeure are correct nor do they
reqwre you to extend the agreement BfeHuse B WSS Y g

: ‘ 2l i DS hE S ety Any
ccnsnderatlon of those ments must we thmk take into account the recent troubled hlstory of
the pmlec'f and ‘”Hr‘ﬂ‘rﬁ'«‘a ok e 2Fe [ o s) etz 10f ww %Wﬁmﬁﬁmﬁmm i

Force majeure: war and acts of God

The deveioper’s claims about force majeure do not hold up to either common sense or case

. law.? Insurers for fives and property lost on 9/11 have agreed fo pay billions of dollars in
claims, so can the developer expect relief from economic difficulties that are quite possibly
more related to the merits of the project and the collapse of the “dot com bubble” than to the
harrible attacks in New York and Washington? We don't belisve so.

The insurance companies paid these claims not totally out of civic pride; case law golng back
over 30 years (to the 1870 hijacking and destruction of a TWA plane by Palestinians in eerie
perallel to 8/11) is nearly unanimous in disallowing terrorist events and secondary economic
effects under standard force majeure clauses. In his reply’ to us, Mr. Michael Murphy
apparently confirms much of our lay understanding of the relevant law.

But the force majeure claims are not the most important issues awaiting your deliberation. '

" Michael Murphy to Fred Lyow, February 15, 2005
2 Larry DeYoung & Don Johnson to Supervisor Gordon, March 2, 2005
®  Michael Murphy to Larry DeYoung & Don Johnson, March 11, 2005
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Why now?

Perhaps the most important question to ask about extending the developmeant agresment is:
“VWhy now?” ' '
liﬂ@;&g@ml@pémhambeaMimmmmm@gmﬁmggke@@ﬁﬂ@fﬁhemmjeﬁtﬁmﬁ(@ﬁpamemly)
swﬁ%ﬂg@@’smwwﬂ%%eﬁeﬁhaaﬁaﬁg@mrmniﬁss.w. =safimmestingathiseuneis
comstristiordeadinessbeihshesanduthesGountyseauidsprusentivehavertaiEmraiatsimoarTommnt
beferswrequestingrantzissuingrazbuildingpermitzamsiegFningeensimetion:

The developer's case for requesiing the extension on the merits of the project would have
been no weaker a year ago than it is today, and receiving an extension before beginning any
construction would seemingly have removed some uncertainty and helped his chances of
getfing the additional funding required to complete the full project.

By beginning construction without an extension to thé development agreement, the developer
assumed substantial schedule and financial risks that were apparently not necessary and may
have been counter-productive. The developer could have been approaching financial backers
for the last vear saying “I've done everything | can to reduce your risk; the development
agreement has been extended to 2011 and there’s only clear sailing ahead.”
But he didn't, and instead created a situation where raising additional funding might quite
possibly have been even more difficult than it had been as the end of the development
agreement drew closer. : ‘
The developer choose to go ahead with construction even after the County's warnings® of
“severe conseguences” should he default on the responsibilities he willingly assumed:

“You should ciearly understand that once you have initiated work at the site that

you must complete construction of all of the siements of the projects including
public improvements required by the Davelopment Agreement by June 22, 2005.

“II¥f you take permits, begin construction, and do not complete the project by
June 22, 2005, one possible outcome could be that you be required to abate the
work in progress and retumn the property to its current natural state. Your failure
to complete the Development Agreement requirements by that date may result in
severe consequences.” : ' .
in short, the difficult situation in which the developer finds himself is one of his own making,

easily avoidable but freely chosen. We do not believe that the County's support for the general
business environment should extend-to protacting individual developers from the effects of

their own businegs decisions.
“Qperating memoranda”
Let us return to Ms. Raines’ letter fo the developer, immediately above.

Bafore communicating a policy of such consequence, it would only have been prudent for Ms.
Raines to obtain the agreement of County Counsel and Supervisor Gordon, who has been
actively involved with the Harbor Viliage project for years. Anything less would have been
improper and would reduce Ms. Raines’ statements fo idle thraats.

4 Marcia Rainas to Keet Nerhan, August ©, 2004
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in particular, Ms. Réines‘ letter to the developer and his implicit acceptance of it may be
exactly the kind of clarification explicitly foreseen in paragraph 13 of the development
agreement:

“13. Operating Memoranda. The provisions of this agreement require a close
degree of cooperation between County and Owner and the refinements and
further development of the Project may demonstrate that clarifications are
appropriate with respect to details of performance of County and Owner. ...

“The County Counse! shall be authorized to make the determination whether a
requested clarification may be effectuated pursuant to this Paragraph 13 or
whether the requested clarification is of such a character to constitute and
amendment hereof pursuant to Paragraph 12. "

Thus, we will take Ms. Raines’ warnings to be County policy, reviewed and approved by
County Counsel as provided in this paragraph and therefore part of its understanding of the
deveiopment agreement. As such, we believe it should enjoy the full support of the County’s
legal staff and the President of the Board. :

State law

The reasons for considering funding and reasonable construction schedules before granting a
building permit go beyand prudence, however, into the requirements of State law. Both the
developer and the County are to participate in yearly progress reviews, as required by
California Government Code Secfion 85865.1, which we include here with our emphases
added: ' ' :

65865.1. Procedures established pursuant to Section 65865 shall include provisions
requiring periodic review at least every 12 months, at which time the applicant, or
successor in interest therete, shall be required to demonsirate good faith compliance
with the terms of the agreement. If, as a result of snch periodic review, the local agency
‘finds and determines, on the basis of substantial evidence, that the applicant or successor
in interest thersto has not complied in good faith with terms or conditions of the
agreement, the Jocal agency may terminate or modify the agreement.
The satient requirement of the development agreement — and the standard against “good faith
performance” is to be determined® — is that the entire project must be compieted bv the
agreement's tenth anniversary, this June 22. ‘

As you may know, this is a huge project:

» An 84-room hotel, with an additional 11 “family suites” (seven of them with
two bedrooms) for a total of 102 bedrooms.

¢ A 280-seat restaurant and 60-seat bar

¢ 15 1o 25 retail shops

5 We understand that the "estoppel’ provisions of paragraph 21 aliow the developer to request that the County
certify that there are no uncured defaults. Please note that this section has no force uniess the devsloper
formally requests 'such a notification.  While there may be constraints on retrospective judgments by the
County, we don't believe that anything in this section bars you from considering the history and current staius
of the developer's good faith compliance in your deiiberations concerning an extension or modification of the
development agreement. in fact, the developer has already asked you to consider the history of his

difficulties in obtaining full financing.
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e Street-level and underground parking for 450 cars
e 208,000 sq feet of construction on 18.7 acres

{The only construction on the project as of last August — a small, detached office building of
lsss than 1,500 sq ft, much smaller than the average new home on the Coastside — had been
started in 2000, but not finished; as of last fall, the building permit had expired.)

Time and money

As always, ambitious projects require time and money, and by fast summer it should have
been clear to the County that the developer did not have enough of either. Any of the State-
mandated reviews over the past few years would have turmned up this problem, as they are
designed to do, so in July we requested® copies of all of these reviews, including the section of
code above with our request. ‘

We heard nothing for weeks unti August o when we learned that the County had recently
granted the building permit and read this in a letter” to us from Ms. Raines:

“Due to the inactive status of the Project, the Planning Department did not
generate written reports as there was nothing to repart.”

“-Nothing to report® - no significant progress foward meeting the contractually required -
construction deadline — is exactly what the annual reviews are intended to caich. THEHawmas
Vi Dt (el o) B o\ ‘ -.h" ol :"vr’:‘:v‘.‘%‘w"‘ur,a,d S G SR R iRy ;»:*i“ (@ "W ﬁﬂh@h’
Assuming, again, that a County executive would not comment on specific provisions of State
law without involving County Counsel and quite possibly other senior decision makers, we
believe that this statement may well be an official admission that the County knowingly violated
State law in granting last August's building permit. a

We further believe that, had the County conducted a full and properly documented review as
required by State law, an objective comparison of the plain requirements of the development

agreement and the current state of financing and construction would necessarily have required
the County to find the developer in default of the agreement.

mhMﬁlag@_ujggmm&@mmammﬁeug@&gmmg@m;tgﬂa&gggﬂy@@dmshmmMmmmbeammgmzedmﬁ@
yaiigs Further, since the developer is now and has been for some time in default of the
agreement, it should be terminated, not‘allowed to expire and definitely not extended.

is it easier to receive forgiveness than permission?

Please return to our prior question: “Why now?”

If it is difficult to understand the developer's decision to apply for a building perfnit instead of an
extension last summer,” you might consider whether, in the owner's estimate, having concrete
in the ground would subsequently incline you to consider an extension mare favorably.

Though we cannot comment on the developer's actions in this regard, we believe that you
might well consult with the developer and satisfy yourselves on this issue since you will be
interested in determining the developer's good faith as part of your deliberations.

®  Larry DeYoung, emall to Supervisor Richard Gordon and Director of Environmental Services Marcia Raines
7 Marcia Raines to Larry DeYoung, August 8, 2004 '
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Over the history of this project, we have often been referred to sections of the agreement that
might be read to guarantee that, once the developer has obtained a building permit, the
County effectively gives up its right and responsibility to enforce the terms of the agreement.

In our experience, the County has focused on these sections to the exclusion of the main,
contractual requirements for progress and completion, almost as though the exceptions -
rather than the requirements — were the main purpose of the development agreement. When
the emphasis shifts from scrupuious enforcement before the fact to finding loopholes after the
fact, we feel disserved by our government. -

Here's a fragment from paragraph 15.B:

‘[Tlermination of this agreement shall not render invalid any action taken by
either party in good faith prior to the date on which the termination becomes

effective.”
The operative phrase here is “in good faith.”

It will be your decision whether the circumstances surrounding last August's building permit
qualify as “good faith” on the part of both parties. Since, we believe, there is a possibility that
bath the County and the developer were in violation of both the development agreement and
State law at that time, your determination of “good faith” might well address such concerns.

A bit further on in the same paragraph® we read:

“[Tlhe fiability of the Owner and the remedy of the County shall be limited to the
termination of this Agreement.”

We believe that must be read in context of the County's broader responsibilities to its own _
ordinances and regulations, and within the context of State law.

If the County places additional conditions on this project — for example the requirement for
traffic mitigation, a very real example in this case — can it waive its responsibility to the public
to enforce those conditions after the development agreement expires, or are your options
imited to terminating the agreement? We believe you are obligated to enforce conditions
placed on a building permit regardiess of the status of the development agreement. In fact, we
believe that any reading if this provision that disavows broader County responsibilities would
be inappropriate,
In that light, we may ask: if the County places other conditions on the project through
“operating memoranda” ~ for exampile, the requirsments set out in Ms. Raines' lefter that the
developer must complete the project by this June or possibly be reguired to return the site to
its pre-construction natural state — is it barred from enforcing those conditions on behalf of the
- public it serves?

Surely the County cannot sigh away all its responsibilitizs, and this almost certainly had been
considered by County Counsel who, we believe, would necessarily have reviewed Ms. Raines’
letter to the developer of August 8. .

Butt if the County had no intention of enforcing the conditions mentioned by Ms. Raines in the
manner described, and if the County's position would later be to claim that the development

®  Our copy of the agreement, which we obtained directly from the County, reads as though some phrases or
sections are missing even though the page numbers are in sequance.
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agreement prevented enforcement of what was once presented as Couht.y policy ... what then
are we to make of Ms. Raines’ letter to the developer?

We have often been referrad to section 20 of the development agresment, as we believe you
will be, too: ' ' ' '

“Collowing the expiration of said term [of the developmeni agreement], this
Agresment shall be deemed terminated and of no further force and effect;
provided, however, such termination shall not affect any right or duty arising from
County Permits, including, without fimitation, the Project Approvals, the Future
Permits or the Ministerial Permits.”

Does this really mean that a building permit, granted in apparent violation of State law to a
developer in possible default of the development agreement, is immune to guestion? It would
be unfortunate if the County interpreted its own contracts to include a safe harbor for
improperly granted privileges, and fortunately that is not necessary, for two reasons.

First, if you read this section again, you'll notice that it refers only to normal expiration atthe
end of the development agreement’s term; it does not extend its protections to terminations for
czuse, as are explicitly allowed elsewhere in the agreement, nor does it disaliow the effect of
special conditions placed on permits, such as those in Ms. Raines’ letter to the developer last
August.

In fact, paragraph 20 explicitly states that the normal termination of the development
agreement does not “affect any right or duty arising from County Permits,” including, we would
imagine, the right of the County to enforce the conditions placed on the permit in Ms. Raines’
le‘tar, and the duty of the developer to comply.

In section 11 of the agreement, which places obligations on both owner and County to
participate in the annual reviews, we read:

“Any termination or modification of the Agresment shall be eﬁecfed pursuant io
the procedures set forth in Paragraph 15 regarding defaults hereunder. ...

"l the Boatd of Supervisors determines that Owner is not then in good faith
compliance with the terms of this Agreement, then the Board of Supervisors shall
take such actions as it finds appropriate to enforce or interpret the parties’ rights
and obligations under the terms of this Agreement.”

Plzase note that terminations for cause are covered by paragraph 15 ... not paragraph 20,
which governs normal terminations at the expiration of the agreement ... and that your Board
“snall take such actions as it finds appropriate” in case of default. There is nothing here that
provides either County or Owner immunity from corrective action such as mentiched in Ms.
Raines’ letter of August 8" to the developer, In fact, such actions seem to be anticipated and
explicitly aliowed. : '

As we have already explained, we belisve that the “severe conseguences” described by Ms.
Raines are current County policy and are therefore first among the actions you may consider,
You may, of course, take other acfion instead but we believe you must first repudiate Ms.
Raines’ statemnents and the internal consultation and policy decisions behind them.

Second, it is only termination of the agreement that "shall not affect any right or duty”. Nothing
here shieids a building permit from other County ordinances or State laws, nor does the State
Code establishing development agreements allow them that latitude. This section is properly

DeYoung & Johnson: Harbor Village April 15, 2005 Page 6 of 12
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read, we believe, 1o mean that nothing in the agreement adds to other laws, not that the
agreement invalidates other laws.

So the question is not “does the development agreement give special protection to building
permits that other laws do not?" but rather “does last August's building permit and the
application leading to it satfisfy all County and State laws?”

Old business before new business

years of the development agreement. In pamcular the County failed to perform such a review,
despite our explicit reminder to the County of this obligation — before granting last August's
building permit.

Furthermore, the County is unable to produce documentation® of the review said to have been

conducted by September 2, 2004, nor has it yet been able to explain how the conclusions of

that review — that “the developer is in good faith compiiance” — square with the facts regarding

financing and construction progress as pubhcly known or dosumented by County
correspondence.

Your Planning Commission recommended last September that your Board conduct this review
in public session and, given the County's troubled internal handiing of prior reviews, we beliave
that a public discussion of the facts is most appropriate.

Cnce you begin that review, you must we feel, compare the status of the pro;ect WIth the
reqmremenis of the development agreement as it stands today. Awfairssggwebiesive
' : ,luievewﬂeiynmwirmhawhmdwelwpﬂ“ﬂ%uﬁﬂmmwe ulhm&l'uhisnﬁmdlmg:,'
mwbmmm@anmeumtﬁmgﬁmmhedmbymhﬁﬂﬁml- rentagresmeniwincludingsthe-requirement
thisiztesdeyelopShmGHiRw g@giauIfbm!:ﬁmymmm:dsmm@mfnmwﬂnﬂmammnm@rmewtensmnwsh@mdw

You have considerable, bu‘c not unbounded, discretion in modifying or extending the
agreement. In addifion to the developer's history of good faith compliance, we believe you will
need to take other factors into account.

Trapped in the past?

The purpose of the development agreement, in paragraph A, is excerpied ... with changes ..
from California Government Code Section 65864(b): The Legislature finds and declares that;

®  Ina memo dated September 2, 2004, Ms. Raines and Mr. Jim Eggemeyer write:

“The Planning Division has reviewsd cbmpliance with the Development Jl\grezément1 and the
Planning Director has concluded that, based on our review to date, the owner is in good faith
compliance with the terms of the Development Agreement.”

We asked for a copy of this review, since we were curious how the County had come to this contlusion. We
were told (by Deborah Hirst of Supervisor Gordon's office) that there is no documentation of the review, so it
remains a mystery how the County thought the developer could complete a huge project like this in ten
maonths, especially since he didn't have money aven 1o begin the full project.

Our request for clarification on this issue has gone unanswered.

De'yYoung & Johnson: Harbor Village April 15, 2005 ‘. Page 7 of 12
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*Assurance to the applicant for 2 development project that upon approval of the project,
the appiicant may proceed with the project in accordance with existing policies, rules and
regulations, and subject to conditions of approval, will strengthen the public planning
process, encourage private pamcxpatmn in comprehensive pianning, and reduce the
cconomic costs of development.” (our emphasis added)

Please note that State law cites reducing “the economic costs of development” (arguably in the
general public interest) and says nothing about reducing “the economic risks of development”
as the development agreement has it. The State code does not include the word “risk.”

By exempting the project from changes in applicable policies for ten years, the development
agreement provided a more-favorable-than-normal risk environment for economic backers for
a very long time. But once the developer assumed additional risks by beginning construction
without first obtaining an extension, in possible violation of law and contract, we believe he
unnecessarily increased the unceriainty for prospective lenders, quite against the spirit of the
governing State code, and stepped outside the protections of the development agreement.

Will an extension of the agreement “strengthen the public planmng process (and) encourage
private participation in comprehensive planning?"

This is highly doubtiul. The design of the project is nsarly 20 vears old" ... and poorly
designed even then for a Coastside that no longer exists ...and was strongly opposed by the
Coastal Commission staff on environmental grounds. The recent history of the process has
been far less public than we would prefer, and hardly as strong as either yvour own
development agreement or State law reqguire.

There is nothing to be gained by continuing a failure. _
" The development agreemeni, in fact, actively .discoura_ga-s11 “private " participation in
ccmprehensive planning” since changing the project io meet current day needs (and avoiding

out-dated economic assumptions such as the need for more hotel space) would require
abandoning the development agreement as written.

The only modification in this project from its original mid-80s design is the deletion of a 75-foot
decorative lighthouse; not a single change has been allowed m nearly 20 years to bring the
project closar to the needs of a changing community.

™ \While the development agreement dates from May 1895, the project went through years of County approvals,
our appsal io the Coastal Commission and sult against the County and the developer. The original
application for the project dates from May 1888 and, we can assume, came only after a few years of design
work.

A few years ago, at the initiative of Supervisor Gordon, we mat with the developer, the Supervisor and senior
County staff 1o discuss how we could address & common problem: we didn't like the project and the
developer told us that he didn't want to build It as designed either, (He has told others in the community the

same thing subseguently.)

We offered to work with the developer and the County in gaining public support for a2 suitably redesigned
praject, but the developer did not agree since he didn't want to reopen the work te public review, Since no
substantial change to the project was possible under the development agresment and any such change
would require the full public process, the agreement acted as a guite effective impediment to “private

participation in comprehensive planning.”
It is iranic that the developer did.not want to re-enter the public forum partly since it would slow things down,

But had he agreed to redesign the project years apo, he might todey actually be farther along in building a
good project with contemporary design and possibly greater appeal to prospective financial backers.

DeYoung & Johnson: Harbor Village April 15, 2005 Page B of 12
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Twenty years ago, the prospect of more jobs as chambermaids, bushoys and retail clerks may
have been attractive. But today the Coastside is different: we need good |ocal jobs so people
can pay $750,000 mortgages without commufing aut of the community.

The agreement still requires construction of a 102-bedroom hotel, even though many hotels
have been built subseguently and the overall vacancy rate is rather high. The project's huge

- hotel is not only a bad idea for the Coastside, it may even be a bad investment for potential
financial backers.

In short, the development agreement is an idea whose time has passed. It has not achieved
the purposes for which it was adopted. I does not “strengthen the public planning process”
but rather prevents that freezes that process in the 80s and prevents it from considering and
meeting the curment needs of your constituents. It is an effective disincentive for “private
participation in comprehensive planning.” It is a failure.

TR

fzwensithernsinoedhesialimmmothingkeonsttainkonthesprojsshisaubatyoushands. Since the
legal approvals for the project rest on a decision of the Sixth District Court of Appeals, we
believe that you are bound by the terms of that judgment, which found that the project could be
Justified (desplte its environmental drawbacks) only by the overriding financial considerations
of the entire project under CEQA.

Since the County is the agency responsible for enforcing CEQA for the Harbor Village project,
ycu face additional constraints of State law. We believe that CEQA, as a State law, takes
pracedence over the particulars of the development agreement where there are confiicts and
that, when forced to choose, you must enforce State law first and always, and County

development policies as allowed.

(oo e 4] =R et mﬂmmﬁmmimmwmwmﬁmmeeawdﬁh@mménﬁamdixmgwhe
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You are in a difficult position, but it is one that your own staff created for you, guite possibly in
consultation with County Counsel, as would be prudent, and perhaps in agresment with
mambers of your Board who have, quite properly, been following this project closely. You may
find that enforcement of the terms of the development agreement and CEQA .could put you at
some risk for civil liabilitly with regard to enforcement of the terms placed on the building permit
by Ms. Raines’ letter of last August 9%, i

But a difficulty is not an excuse, as we beiieve many will advise you. A difficulty is a
responsibility, and this particular responsibility will require your best efforts on behalf of the
community you serve.

DeYoung & Johnson: Harbor Village April 18, 2005 : Page D of 12
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A summary
Before turning to our suggestions we'd like to offer this summary:

oy ot ra. . % %’E— £ & u “. ST
W_MWKQDMJQginIGiatedetﬂtém ‘
e ARt BREpRoD i 1

Theresissampsimasiasaia-cases-tonemadsthakine-developerwassi svinlationsofSiatedaw
since he had not participated, according to Ms. Rames, in any State-mandated review

during his ownership of the project.

S oufenbeamadesthal-theedevETrer=wasHimyiolationae z’ﬂ_ﬁ esfipyelapme
agrsamamhmh&nahenapp»heﬁiwfemtlambm»bldmgupeﬁmitmvsm@ev with less than a year to 0o in
the development agreement, he had neither completed a single part of the project nor
did he have funding for the entire project.

'ﬁ%ﬂt@'ﬂb‘é@ﬂm@demthatmthem@@mtymknwmgiymw@iﬁtﬁ’dmﬂmﬁ%ﬂm ent
agve@ﬁféiﬁifﬂwﬂgmtmgwambmldmgapevmﬂ while the developer was in default and had
neither the fime nor money to meet the terms of the development agreement.

in so doing, County staff improperly prejudiced decisions that, under State law
governing development agreements, are o be made by your Board.

The County did, nonetheless, incorporate additional conditions and severe sanctions
into the development agreement via an operating memorandum written by Ms. Raines —
and quite possnbly reviewed by County Counsel ‘and approved by other senior decision

makers.
The testimony before the Planning Commission by Ms. Raines “that the ownar is in

good faith compliance with the terms of the Development Agresment” is undocumented
and at strong (and as yet unexplainad) vanance with the facts as we know them through

County documents.

Ag for the sltuation facing you today, we also believe that:

The situation in which the devsloper finds himself is one of his own choice and making,
and any appeal to hardship and request for special consideration by your Board should
be dismissed.

The situation in which your Board finds itself is one of the County's own design and
creation, and one that requires creative problem solving and hard choices.

The building permit is not protected by an overly simple reading of sections of the
development agreement mentioned earlier.

THsreHasenoiwei-been-ascompleteandsprepely-tdosumenied.gond-faith.pedotmance
revisWeEEREfortHermearerwebelieve:

o ThisuBiatedmpesst-nblisalon «usimbemdischargedmbefoie=anymoptanal
considerstionsby-youmBoarduei-ihe-develepers-applicationfom-exiensionumditys,
ARSI RETRBA e armeriansiolcmusi=eome=any=afieraiaulchasmbesn.
desliregamidsrmstiamderdthedeimsoiiheunmadified-development-agreement.
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o The proper venue for such a review is before your Board in public session, as
recommended to you last September by your Planning Commission.

You have broad discretion in modifying the agreement but your actions are also under -

significant constraints:
o The requirement to build the entire project or nothing at all is not open to your
changes, and your requirements to enforce CEQA may color many of your
decisions.

o Any extension or modification of the development agreement must, we believe,
serve the purposes set forth by State law for such agreements. These purposes
quite notably do not include reducing the risks of unfortunate business decisions,
(wording of the development agreement not withstanding) but do focus on
exactly what we need on the Coastside today: good planning for current and
future needs. Tﬁhﬁ“ﬁmmﬁlﬁdﬁwmgm&amemmmmqhwawa&whawms

o Any extension, we feel, must be granted only after the developer's financial
backers give irrevocable guarantees of full financing for the project. Anything
less merely excuses what we believe fo be a violation of the development
agreement and compounds the County's difficulties in enforcing that agreement
and the requirements on it under CEQA.

Our suggestions _
We suggest this course of action;

1.

2.

Immediately impose a stop-work order on the project pending the outcome of a full good
faith performance review as requested'? by our attorney last August.

Conduct the review yourse!ves, in public session, as suggested by your Planning
Commission last September.

If you find, as we believe you must, that the developer is in default, follow the required
sequence of events laid out in the development agreement, inciuding giving the
developer notice of your requirement fo “cure” specific defaults within 30 days (or by
June 22, 2005). ' :

If the defaults are cured, you may consider modification and extension of the
development agreement subject to the several constraints we believe are placed on
you, as outlined above.

If the defaults are not cured by June 22, you would declare the development agreement
terminated by default of the developer.

The stop-work order on the current construction would remain .in place and the
developer would be encouraged to submit a new design for the site, possibly
incorporating much of the current work. Those portions of the current construction that
are not incorporated into a revised an fully approved project after 2 reasonable time
(perhaps a very few years, as determined by your Board) would be returned 1o their pre-
construction state per Ms. Raines' letter of August 8" to the devaloper.

2 Kent Mitchel! to Mary Raftery, August 17, 2004, We have so far not received a reply to this letter,
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Sincerely,

ey ¢ ;1?/ 0(@‘“
‘Larry DeYoung, President Don Johnson

Concerned Citizens of the Coastside
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