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since we have recently had a fair number of fires on San Bruno Mt that may have
locally killed butterflies in spite of reinvigorating their host and nectar plants.

2. Nearly all of the data relies from TRA that has violated scientific monitoring tenents from
1982-2000 yet still refers to some data collection from 1981-1982 as valid. This group
has lost scientific credibility and any non-peer reviewed data from this time, such as their
1981-1982 catch and release study, is suspect. Further, continued use of this vendor to
manage the HCP up to 2007 and to continue to monitor the HCP has resulted in a
irretrievable conflict of interest that is equivalent to a builder acting as their own
inspector, e.g. not wanting to find fault with their own previous studies.

Restoring an East-West Migratory Corridor

A partial solution for restoring some of ‘the east west corridor between Guadelupe and the
northern end of the housing development is to remove the most northerly row of houses which
would effectively double the width of the corridor. This would allow for significantly less
grading thereby reducing damage to habitat needing less mitigation and thus save some cost.
There are 18 home sites highlighted representing 25% of the 71 proposed units. It would be
reasonable to reduce the HCP “donation” from $4M to $3M if there was a reduction of housing
by 25%. There is significant Mission Blue and Callippe habitat directly west of the proposed
development and maintaining the upper area as a migratory corridor — especially in light of the
hill-topping of Callippe would be more consistent with their flight capabilities than expecting
Callippe to cross Guadelupe twice to get around this development.

Fiqure: NE Ridae Modification ..
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Finally, as I have already stated, 1 have substantial reservations about the data referenced as its
from one vendor that, for the first 16 years of the HCP used monitoring procedures that were not
viewed as scientifically acceptable resulting in a peer-review criticism and wholesale revision of
population monitoring on San Bruno Mt In science, once some data integrity has been
questioned, all data becomes suspect and restoration of integrety and credibility may never be

achieved.

According to a review by Longcore et al (2004) of TRA San Bruno Mt monitoring from 1982 to
2000 “The wandering transects violates most tenets of survey design”. This vendor provided
essentially useless butterfly population monitoring data for 18 years, knowingly using
unacceptable scientific monitoring techniques. It is greatly appreciated, for both the public good
and the species benefit that a scientifically sound and peer-reviewed monitoring scheme has been
developed. Nevertheless, allowing the self same vendor that knowingly violated scientific
techniques for over a decade to continue to monitor and manage the San Bruno HCP is
remarkable! In another instance, this same vendor was fired by the US National Park Service in
the 1990’s for an unacceptable monitoring technique for monitoring the Mission Blue butterfly
population at Milagra Rigde, GGNRA (Joe Cannon, Personal Communication). If this event was
a unitary lapse that only impacted one year, then I would be a bit more lenient, however, there
were repeated violations, and in more than one way and with multiple clients leading me to a
complete lack of confidence in nearly all areas.

In the scientific and business community, this sort of failure would be grounds for immediate
firing, barring of future work (e.g. NIH) and, for scientific publications, retraction of any claims
made about the data. Futhermore, any other work undertaken by the same vendor is suspect as
we do not know what has and what has not been done properly. Instead, even after this criticism
and years of violation, HCP trustees and the FWS allowed this vendor to continue to not only
monitor but also manage the HCP. Additionally, this vendor has not retracted any of their
published reports from 1982 to 1998, which in the scientific arena would be required. However,
as this vendor is not only the author of the annual reports from 1982 to 2000 but was also the
“publisher” they are self-conflicted as a retraction of this magnitude would negatively impact
future commercial work in environmental monitoring and would cause questions to arise about
the validity of other previous work, and rightly so. Again, in the scientific world, if the author
failed to retract knowingly invalid data and claims, then it’s the responsibility of the overseeing
group to retract this data. Allowing this data to remain un-retracted thereby contaminates the
information that FWS relies on.

Indeed, the FWS policy statement on the “the best scientific and commercial data available” is
further described according to policy guidance “To gather and impartially evaluate biological,
ecological, and other information that disputes official positions, decisions, and actions
proposed” (www.fws.gov/endangered/policy/P01004.html). This statement should not mean
that any data is considered acceptable just because there is no other data available. I hope that the
FWS does not meekly accept information without critical scientific review and evaluation to
determine whether or not it is credible data. Indeed, another regulatory agency, the FDA, audits
original data and for a local company, ARCA in San Carlos, the FDA has recently questioned
integrity of trial data and required additional studies to be completedz.

2 www.reuters.com/article/rbssHealthcareNews/idUSBNG44794420090601 ARCA: FDA denies approval for heart
drug, seeks data
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The negative declaration relies, in part, on a claim that the migration corridor is sufficient based
on a 1982 catch and release study undertaken by TRA and results described in only brief
snippets. Due to the lack of valid population data collected at that time, I cannot, as a scientist,
accept the claims for this very old study which was never fully written up but instead has been
presented as snippets. . the interpretations that are contained in the Negative Declaration are not
merely based on population numbers but are based on interpretations of butterfly dispersal and
viability, which I disagree with substantially. Even some of TRA’s own data do not support the
conclusions in the Negative Declaration -- no butterflies have been seen in years on the area
north of Guadelupe Canyon Parkway, therefore the assumption that this is a viable alternative

migratory corridor is not supported

I hope that my input may result in a re-evaluation of the interpretation that there is no significant
impact on these two critically endangered species and additionally hope that the HCP trustees
and FWS consider the minor modification of reducing 25% of homes to increase the east west
corridor width at the northern end of the site with a concordant HCP reduction by 25%.
Furthermore, 1 strongly urge the HCP trustees to replace the HCP monitor with an independent
group that has a history of scientific integrity. The alternative, I fear, is that some time in the
future we will be bussing around butterflies to the NE ridge and vice versa to the SE ridge on a
regular basis to restore butterfly populations when a modification to the current plan may suffice.

I understand that the HCP situation may predate the involvement of many of those involved. It
certainly predates my involvement and much of my habitat restoration work has been essentially
cleaning up other peoples mistakes. However, I hope that the seriousness of the situation is fully
understood and appreciated by those in decision-making authority and they take responsibility of
the situation and do not let a short-term situation conflict with long term species survival.

Sincerely Yours,

o tpn .

Amie E. Franklin, PhD
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Quest for endangered Mission biue butterflies
John Coté, Chronicle Staff Writer
Friday, April 17, 2009

ety Tooth Aren't
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Stuart Weiss crept along a windswept ridge of San Bruno Mountain looking Leam the fiick, discovered
for his quarry. A white net fluttered behind him like a windsock. by & o, to fum yellow

fisett white ffofn hoone
indstegimagery MoTatzelhlo ciicom

"Be very quiet,” Weiss said. "We're hunting Mission blue butterflies."
Weiss laughed at his Elmer Fudd impersonation. "We get a little silly out in the ﬁéld," he said.

But the work of saving the endangered Mission blue is anything but a laughing matter for Weiss and San Francisco city
officials. On Thursday they began to reintroduce the insects on Twin Peaks, one of the butterflies' few remaining habitats and a
spot where only a few are thought to live.

Still, a sense of humor came in handy during the painstaking work of trying to capture pregnant butterflies from the
mountaintop near Brisbane.

The hope Thursday was to net 22 pregnant females. The result: two.

That's progress, though, and the city's Recreation and Park Department, with the help of Weiss' Menlo Park-based Creekside
Center for Earth Observation, has until early June to try to catch the rest under a permit issued by the U.S. Fish and Wildlife
Service.

"It's better than zero," said Lisa Wayne, overseeing the project for the Recreation and Park Department, as fine mesh was
placed over two mounds of silver lupine - the butterfly's natural host plant - on Twin Peaks. The two pregnant Mission blues
driven from San Bruno Mountain were released under the mesh.

The white veils were removed a few hours later after the butterflies had a chance to adjust to their new home.

The Twin Peaks' population of Mission blue butterflies, which have been listed as an endangered species since 1976, has
crashed in recent years. The suspected culprit is 1998's El Nifio storms, which seriously damaged the silver lupine in the area.

Between 2001 and 2007,.Recreation and Park staffers observed only two adults and two larvae on Twin Peaks, down from 10 .
adults in 1997 and more than 150 in 1981.

Last year, only one was spotted, said Jared Blumenfeld, interim San Francisco parks chief.
" "We've doubled the population,” Blumenfeld said after the relocation. "It kind of gives you hope."

E-mail John Coté at jeote@sfchronicle.com.

http://sfgate.com/cgi-bin/ar_tlcle.cgi?f=/c/a/2009/04/17/BA9M 173V2U.DTL
This article appeared on page B - 2 of the San Francisco Chronicle
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Letter to the US FWS San Bruno Mountain HCP Revision June 13, 2008
From Amie E. Franklin, PhD _
Formerly: 500 Humboldt Road, Brisbane, CA 94005 @PV}
Currently: 653 Sharp Park Road, Pacifica, CA 94044

To:  Eric Tattersall, Acting Chief, Conservation Planning and Recovery Division
U.S. Fish and Wildlife Service,
Sacramento Fish and wildlife Office,
2800 Cottage Way, W-2605
Sacramento, CA 95825

Re: Amendments Proposed for Nation's First Habitat Conservation Plan to Improve
Protection of Rare Species on San Bruno Mountain

As a scientist, member of the public and former Brisbane city resident and current San Mateo
County resident I oppose the current amendment and strongly disagree with number of assertions
claimed including the claim that the HCP revision does not de-fragment but permanently
fragments and isolates the northeast ridge into an isolated island. According to Damschen et al
(2006), “Habitat fragmentation is one of the largest threats to biodiversity”. 1 argue that the
Service has not done enough to ensure that Callippe Hill habitat is contiguous and not physically
and genetically isolated from the remainder of San Bruno Mountain. I emphasize habitat since
genetic and physical isolation is an issue not only for the 2 listed endangered species but also
their larval host plants, their host nectar plants and the ants that tend the larvae. The Service
admits that Callippe Hill represents a valuable host site for the Callippe yet, this site is doomed
for permanent isolation with this plan, the consequences of which are almost universally local
extinction as evidenced by the local extinction of Mission Blue — last observed in 2005 - at its
original type locality in Twin Peaks of San Francisco (personal communication).

For the Service’s records I have provided a number of documents describing my concern about
the HCP revision at the local level in the city of Brisbane where I was a resident until recently.
These are as follows:

Powerpoint to Brisbane City Council, March 10, 2008

Email Letter and Powerpoint to Brisbane City Council, February 25, 2008

Letter, reference articles to Brisbane Planning Commission, September 27,2007

Minutes of Brisbane Planning Commission, September 27, 2007

Minutes of Brisbane Planning Commission, September 13, 2007

Minutes of Brisbane City Council May 15, 2006 (HCP revision essentially signed off
without full information provided to public or planning commission involvement, =
$600,000 “overpayment” by developer “forgiven” to city for city hall improvements, etc.)

RV ol e

My arguments have been very consistent over the past year in that the isolation of Callippe Hill
is essentially permanent from a species perspective and would result, over time, in a de facto take
of all of the site’s mission blue and callippe due to density-independent mortality uncompensated
by immigration/rescue recolonization. Since my original concerns were presented to public
officials, a fire has occurred on the Hill (late summer 2007) which likely contributed to
significant butterfly or egg/larva mortality. Consequently, there may have occurred a local
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population loss event already, but without any bone fide monitoring in the Spring of 2008, this
will only be determined until a respected scientific monitoring occurs. Additionally, ongoing fire
risk is real — there has been a fire on the Southeast ridge already this year. It is overly
presumptive to assume that the NE Ridge colony may not be as important for rescue re-
colonization of the SE Ridge which is circumnavigated by much busier roadways which puts the
SE Ridge at greater risk for fires such as the recent fire off of Bayshore just this past month.

“Best Science”

Much of the FWS research is reliant on the best available science. In order to use the “best
available science” the data to support the science has to be collected and analyzed in a scientific
way. I assert that the original data collected by the former HCP manager since 1982 does not rise
to the level of science and is insufficient to base an irreversible decision to permanently isolate
Callippe Hill of the Northeast Ridge from the remainder of San Bruno Mountain. I make this
assertion as I have a PhD from Stanford University, Department of Biological Sciences,
postdoctoral research at UC Berkeley, multiple peer-reviewed scientific publications and
multiple government grants awarded and now work in the biotechnology industry. Longcore In
their review of the monitoring by TRA from 1982 to 2000 concluded that “The wandering
transects violates most tenets of survey design. It is “convenience sampling” (Anderson 2001),
providing no replication for comparison.” Replication is a key aspect of science. They further go
on to state, “Ample scientific literature was available at the time that the survey technique was
designed to indicate the value of replication in the form of fixed, repeated transects (Pollard et al.
1975, Pollard 1977). Failure to follow such methods, or to develop a statistically rigorous
sampling scheme, reduced the scientific value of the monitoring program.” As a scientist, I
would argue that this eliminates all scientific utility and is little more than information provided
by a field guide of location and presence or absence of a species with no knowledge of how close
to extinction the species is. The original opinion by the FWS in 2006 (with no map showing the
modification ?!) relied on Longcore’s analysis but at best could only use the word “occupancy”
and could not even use the word population for the northeast ridge callippe. The Service had an
opportunity, even years, to have a survey conducted on the Northeast Ridge but to my
knowledge no scientific surveys by a non-conflicted party not associated with the HCP have
been undertaken.

Conflict of Interest

I briefly want to mention conflict of interest. The allowance by the FWS to accept both butterfly
monitoring and habitat conservation/restoration by the same party for decades has allowed an
inappropriate conflict of interest to persist. This conflict of interest is equivalent to a developer
acting as their own building inspector, something that is rightly not allowed. Furthermore,
continuing to allow this former HCP manager to continue in their role as population monitor
does not negate their conflict of interest, particularly in light of the fact that their former methods
for population monitoring are not regarded as reliable nor repeatable. Certainly, in the world of
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peer-reviewed science, these behaviors are not allowed to persist as they would degrade the trust
in the scientific process. In this case, by the Service’s allowance of over 20 years of accepting a
monitor that does not follow standard scientific practices, the public has lost trust in the Service.
This lack of trust on the part of the public is further substantiated by the activities of one or more
of the Service’s highest official who unilaterally reversed decisions on endangered species
including those in California. It is not lost on the public that the developer, Brookfield has
“forgiven” overpayments and deposits to benefit the city of Brisbane’s facilities. Brookfield
homes is a publically traded company that is majority owned (>57%) by a large multi-billion
Canadian company Brookfield Asset Management. There is no reason to believe that either of
these entities are concerned about endangered species in the United States.

The City of Brisbane, the developer Brookfield Homes and the US Fish & Wildlife have all
presented documents to support the revised development plans on the Northeast Ridge of San
Bruno Mountain. The heavy reliance on the monetary endowment to compensate for permanent
loss of habitat and the mitigation of temporarily disturbed habitat is not sufficient given the non-
science and minimal restoration that the previous 20+ years of HCP funding has supported.
Again the public has little faith that this new amount of money will be used in a meaningful way
given past experience and the lack of oversight and concern by FWS due to financial constraints
with the Service. The Service should not make claims it cannot keep.

My interest in this is that I have been until recently a resident of the city of Brisbane and I
remain a resident of San Mateo County. [ am a trained scientist in the biopharmaceutical industry
with a PhD from the Department of Biological Sciences, Stanford University followed by
postdoctoral training in plant genetics at University of California at Berkeley. Furthermore, I
have been involved in the GGNRA Site Stewardship (Sue Gardner, NPS) and Habitat
Restoration Team (Maria Alvarez, NPS) Volunteer Programs since 1995 and have been directly
involved in a large number of restoration projects in the GGNRA/NPS with this program at sites
located from Bolinas in the north to as far south as Edgewood County Park. I have supported
habitat restoration efforts since 2004 on San Bruno Mountain. My combined scientific training —
primarily plant biology — coupled with my long-term volunteer habitat restoration work has led
me to present my views on the proposed project.

The Agency has significant powers to revise the HCP plan, such as increasing the size and extent
of a migration corridor, more aggressive outplanting programs of lupines for the mission blue
which is not known as an active flyer as much as the Callippe. If there is an HCP revision, there
should also be more external scientific, preferable academic peers, to review and revise the plan
at the trustee level since the current trustees, city managers and the county supervisor, do not
have the training nor are they up to date in wildlands and conservation biology. According to
Kareiva et al of the NCEAS HCP working group in their evalation of HCPs including the San
Bruno Mountain HCP, concluded that:

10
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species, HCPs must include information about the status of populations and habitats
scientific standards for HCPs,
include an explicit summary of available data on covered species,

recommended the establishment of a scientific advisory committee and increased use of
independent peer review

I support these recommendations and would support the FWS to do the following:

e  Modify the development plan to have a real migration corridor that provides grassland,
larval hosts and nectar hosts to connect Callippe to the remainder of San Bruno
Mountain. This may require eliminating a row of houses in the middle, the use of pavers
instead of ashphalt in certain areas, the modification of landscaping around the houses

. Modify the HCP plan makeup with external scientists — preferable academic, have the
HCP plan peer-reviewed AND revised by external scientists involved in conservation
biology

o Foster volunteer programs similar to those in the GGNRA, instead of the currently
antagonism between the volunteer groups and the HCP

. Provide for an annual San Bruno Mountain Day to bring together the public, scientists
and volunteers for working seminars, update and learning - the public is currently
mystified and miffed by FWS, trustees and the HCP manager, this could be similar to the
annual Cal IPC meeting.

I hope the agency seriously considers my views and the views of concerned scientists and
citizens. The Service has negotiating power to support the endangered species act and money is
not sufficient compensation for loss of a species.

Yours Sincerely,

Amie E. Franklin, PhD

11



Brisbane City Council Meeting
March 10, 2008

Amie E. Franklin, PhD

NE Ridge Development: 2007 VTM “preferred” over 1989 VTM by

BHS and FWS to save “Prime” over “Degraded” Habitat
2007 VTM 1989 VTM

12



2007 VTM versus 1989 VTM

« Brookfield/FWS/Brisbane City Staff:
Rationalization for relocating VTM

— Saves higher value, un-degraded butterfly
habitat on NE Ridge

~ Claims migration corridors in 2007 VTM
sufficient for Callippe Migration
« Assumptions:
— NE Ridge Butterfly colonies present and viable
— Migration corridors will be used by butterflies

NE Ridge 2007 Fire - Extant

NE Ridge Burn
Area - 2007

13




Overlay of VTM onto NE Ridge
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Outstanding Questions

« What is the Actual 2008 butterfly population on
the NE Ridge?

- 2007 NE Ridge fire on peak of Callippe Hill may have
caused significant butterfly mortality

— Are Mission Blue effected differently/same as Callippe?
~ important info for habitat management
— Have lupines and/or violas recovered?
+ 1f s0, then butterfly population may recover
« If not, then the butterfly population may not recover

Recommendations

+ 2008 is critical for NE Ridge colonies due to 2007 fire and
potential 2008 development

+ A grass fire may acutely affect butterfly populations just
like over-collecting

« Recommend 2 independent groups monitor NE Ridge
Single group has had conflict of interest

+ Technique of “wandering transects” not accepted in population
monitoring - criticized by independent scientists

2 monitoring groups should independently validate each other
+ Results should be within reasonable error

Provides a solid baseline population estimate going forward
Learn short and long term effects of fire on populations
- NE Ridge smaller acreage than San Bruno Mt, so should cost less

15



More Questions

« What if the NE Ridge Populations are too
small survive??
- Original 1982 estimate Callippe calc at 2000
individuals
— How low can a population be to be viable?
— Migration corridors may support individuals to

maintain genetic diversity, but need large
numbers for rescue re-colonization

el
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Letter to the City Council NE EIR Addendum February 25, 2008
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Formerly: 500 Humboldt Road, Brisbane 00)077
Currently: 653 Sharp Park Road, Pacifica

Attached is my powerpoint (1) in case city staff did not save it from the computer. I first saw the
NE Ridge Application on Brisbane Cable this past summer/fall of 2007 when presented to the
public. I have previously provided 2 letters to the Brisbane Planning Commission. Its been
challenging to catch up on the HCP development documents in a this short time. This letter
covers my concerns already presented to the City Council re: isolation of NE Ridge, lack of
corridor, and fire hazard, as well as quotes from the original HCP, NE EIR Addendum and the
FWS 2006 Opinion which are all part of the public record.

The NE EIR Addendum claims that the proposed development benefit the Callippe by
“decreasing habitat fragmentation” (2) as compared to the 1989 VTM. However, in their 2006
Opinion even the FWS recognizes that, “Construction of the proposed projects will also likely
further fragment the mission blue and callippe’s habitat” (3) but that “The most important
beneficial effect proceeding with an amendment to the HCP is additional funding.” (4). In my
view the 2007 VIM redesign permanently isolates the two endangered butterfly colonies from
the remainder of San Bruno Mountain.

My primary concern is to maintain the continuity of the NE Ridge Mission Blue and Callippe
Colonies with the SE Ridge. This continuity may prevent inbreeding and may also allow a
colony be re-established in case of a widespread fire. I disagree with the EIR addendum that a
sufficient corridor is present to allow these activities.

There was fire on the NE Ridge just this past summer which clearly must have caused butterfly
death. Furthermore, a fire combined with overcollecting is believed to have extinguished the Bay
Checkerspot butterfly on the mountain in ~1984. Other fires have occurred on both the NE and
SE Ridges, consequently neither colony is inherently safe.

The fire prevention activities instituted by the City and Staff on the SE Ridge -reducing the
eucalyptus groves— should help reduce the possibility of a Santa Barbara/Oakland Hills type fire
which would be catastrophic for both humans and wildlife alike. Additional fire prevention is
entailed in the HCP which provides guidance that there should be up to a 30 ft wide fire break
buffer. (5)

I do not view the strip at the top of the NE development as a bone fide corridor — it is merely a
steep remnant based on geological and engineering constraints. This design for the NE
development will result in permanent isolation of both the Mission Blue and Callippe
populations. The HCP discussed barriers such as “dense brush or plantings of trees (such as the
Eucalyptus groves on Northeast Ridge), major paved roads and residential lots act as severe
barriers to Mission Blue, and significant barriers to Cailippe as well.” (6)

In the new 2007 VTM the apparent size of the undeveloped corridor ranges from ~37-70 feet
wide over a length of greater than 745 ft (7) delimited on its sides by Guadalupe Parkway and
the development. However, the HCP guidance for corridors is as follows, ... the optimum
corridor should have a width-to-length aspect ratio of at least 1:2.”(8) Consequently, the corridor
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should be over 360 ft wide, particularly since we have no evidence to support long-distance
Mission Blue dispersal in lieu of a corridor.

There is a real concern here since even the FWS opinion did recognize that callippe populations
have been reduced “...in the northern portion of the study area, in the vicinity of development on
or near the Northeast Ridge.” (9) Consequently, there is already concern that this colony is at
risk; it is unknown what number of adult butterflies will emerge this year given the fire.

Finally, it is unclear to me why the developer/FWS/city staff preferred this design option. I do
recognize that the city and staff have done a number of other activities to enhance the
endangered species such as density transfer and buying up certain Brisbane Acres lots.
Nevertheless, this legacy development is still a major redesign that the council should review in
light of the negative recommendation from the Planning Commission. It’s unknown if the

developer made any attempt revise their plan in light of the Planning Commission’s response.

For the FWS, the increased funding was clearly the primary reason they accepted 2007 VIM
redesign which fragments the NE Ridge colonies. Unfortunately, in spite of 2 decades of
“funding”, and lots of reports, the former HCP plan operator oversaw the conversion of a species
from threatened to endangered instead of its de-listing.

FWS has admittedly been understaffed and underfunded and had a senior staff resign in 2007
due to inappropriate interference in endangered species decisions (10). Furthermore, FWS
received input from the HCP Plan Operator, Thomas Reid & Associates, which had the most to
gain from “increased HCP funding” and hence was conflicted. This group stopped being the
HCP Plan Operator in the summer of 2007. Consequently, as a member of the public I am
concerned about the quality and sources of the information being used to make an irreversible
decision that would impact 2 endangered species.

Thank you for your patience and I will make every effort to be as clear as possible and avoid
scientific jargon in the future.

Yours Sincerely,
Amie E. Franklin, PhD

(1) Powerpoint presentation to Brisbane City Council

(2) NE Ridge EIR Addendum pp 2

(3) FWS 2006 Opinion 1-1-06-F-0937 pp 38

(4) FWS 2006 Opinion 1-1-06-F-0937 pp 43

(5) HCP 1II - pp 33, “e. Buffer (Fire Break) ...a general buffer for habitat conservation purposes
would provide up to 30 feet of firebreak at the edge of the building lot.”

(6) HCP Il pp 2

(7) Calculated from NE EIR Addendum Map Fig 11-4

(8) HCP I1I - pp.29

(9) FWS 2006 Opinion 1-1-06-F-0937 pp 25-26

(10) www.fws.gov/endangered/pdfs/macdonald/ESA_Review_NR_FINAL.pdf
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Brisbane Planning
Commission Meeting
February 11, 2008

Amie E. Franklin, PhD

Bio
Education

— B.S. UC Berkeley — Plant Molecular Biclogy
— Ph.D., Stanford University — Plant Biology
— Postdoctoral Research - UC Berkeley — Plant Genetics & Cell Bio

Work
— Biotech — Pangene (Cell Biology/Cancer Research)
— Biotech — EGB Advisors (Biotech Consulting)
— Biotech — Urigen Pharmaceuticals, Inc.
Other
— Volunteer — Lippman Middle School Science Fair Judge
— Volunteer — NPS/GGNRA ~ Habitat Restoration Team since 1995 at
Milagra & Sweeny Ridges, Fort Funston, Presidio, Marin Headlands, Muir

Woods see:
www.parksconservancy.orglcalendar/index.asp?event=1 47

www.parksconservancy.org/our_work/stewardshipfmdex.asp
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Development on NE Ridge

- Multiple endangered species
— Callippe - SB Mt only site
— Mission Blue — SB largest, main site
« ~2000 Callippe in 1983 on NE Ridge

— Based on TRA total population and % on NE
Ridge colony — original HCP

— Given Endangered Status, must be lower than
2000 individuals

Butterfly Populations

- Rely on host plants for food and shelter
larvae

— Callippe — Viola — has never been propagated
— Mission Blue — Lupine — easy to propagate
- Rely on nectar plants for food

« Mission Blue rely on ants to prevent wasp
parasitism
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Population Extinction cont.

« Density-independent mortality
— Fire — there have been 2 fires on NE Ridge
within the past 5 years
« Wax-Myrtle Fire 5 years ago
« Fire on NE Ridge past year
— Fire on SE Ridge above Glen Park
+ Fire 2 years ago
Hence, no guarantee that SE Ridge is safe from
extinction.

Local Extinction & Re-colonization

« From SE to NE Ridge and vice versa

« Re-colonization would suffer from
“Founders Effect’” e.g. manx cats on the
isle of man have mutation

« Re-colonized site would still need annual
gene flow — to maintain healthy genetic
diversity and prevent inbreeding
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SE to NE Ridge Corridor

« Corridor estimated minimum ~600ft

. Butterflies have short lives — from FWS
opinion re Arnold 1981
— 4.9 days for male Callippe
— 7.3 days for female Callippe

. Butterflies would need to fly against
prevailing wind

FWS Opinion

« The 1 paragraph from the 1-1006-F-0937 FWS
Biological Opinion (in Robin's preamble)
— Belief that corridor would allow “movement” -
— Opinion is just that.
« No demonstration that revegetation has ever worked
« Butterflies would need to start down the “corridor” as soon as

they were born
« Need enough butterflies to try to fly corridor since its against
the prevailing wind, they stop, don't fly straight, etc.

— Only discuss butterfly movement, no mention of gene
flow or mortality

el
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Summary

- Disagree with FWS biological opinion

« |solating NE Ridge would increase
likelihood of local extinction due to density-
independent mortality e.g. fire

. EIR and FWS rely on research undertaken
by conflicted HCP manager/monitor

o
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Population Threats

. Density-dependent mortality
_ Less of a factor for low density/endangered
species
— Wasp parasitism
— Predation

— Butterfly collectors!

Population Extinction

. Density-independent mortality
— Weather — too hot, cold, wet, dry

— Fungal infections noted by TRA in their
reports 2 different years

— Inbreeding depression/accumulation of
deleterious mutations — generally preventable
by ~1% gene flow
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Amie E. Franklin, PhD 33“} ERA A £5¢ (;/(]! /o/ .
500 Humboldt Road
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Re: San Bruno Mountain HCP/Revised Development Plan > : _
Sacinmondd, CH 95825

October 2, 2007

Dear Jesse,

It was a pleasure to meet with you and learn about the challenges that the U.S. Fish and Wildlife
service has in trying to identify a path forward between the needs and rights of private
landowners/developers and the long-term goals of the Endangered Species Act. I hope you also
learnt something at the meeting and that the US FWS views residents of Brisbane, particularly
the long-timers, as a valuable resource for information and institutional memory of the original
HCP, approvals, etc and details thereof in light of the significant time from both the original
approval 24 years ago and the 1989 VIM approval 18 years ago.

As you may be aware, the city of Brisbane Planning Commission has had several meetings about
the proposed modification of the HCP 1989 VTM plan attended by city staff, their hired
consultant (LSA Associates - that has put together an EIR addendum), city residents and
monitored by representatives of Brookfield. These discussions have been enlightening —
particularly those city residents that were present and have a large number of original documents
from when the HCP was originally signed in 1982/83 along with later amendments. As these are
all part of the public records, transcripts/minutes are available from the city. Furthermore, there
is complete audiovisual available as this is televised locally within the city of Brisbane on the
city’s cable channel. I participated in the September 27, 2007 meeting and wanted to send you a
copy of a transcript of my letter and several references as they are scientifically focused and may
not be fully understood by the transcriber.

As can be seen in the attached letter, I am very concerned that the new 2007 VTM location on
the Northeast Ridge may serve to permanently sever the NE Ridge Callippe and Mission Blue
Colonies from the remainder of San Bruno Mountain by virtue of the proposed housing
development extending all the way up to the edge of Guadalupe Canyon Road, combined with
the significant eucalyptus grove that is currently present. Furthermore, Guadalupe Canyon Road
is a significant barrier itself as it is a large, 4 lane road with full size service or side lanes,
averaging about 70 feet wide total and nearly encircling the hilltop and housing developments on
the NE Ridge. LSA Associates in their EIR addendum have made the claim that this new
location would fragment the hilltop less than the original 1989 VTM while also reducing overall
acreage (Northeast Ridge Unit Il - EIR Addendum, page 3 paragraph 3), and thus “take” of the
Callippe habitat (Mission Blue take is not mentioned probably since its already part of the pre-
existing take permit) but I believe this new location would jeopardize the long-term health of the
two colonies which represent significant portions of the populations of both species by sealing
off this colony from the remainder of San Bruno Mountain.

Page 1 of 3
25



I am sure that I do not need to provide references to analogous situations e.g. island
biogeography regarding isolation and loss of species over time and of isolated sites that cannot
be re-colonized. In the same vein, I have heard concern that the if the Mission Blue became
extinct at Twin Peaks in San Francisco that it would be unlikely to be naturally re-colonized by
butterflies from San Bruno Mountain.

The reason for my heightened concern is that a single event could totally “take” the colony on
the NE Ridge. Just this past summer there was a significant fire on the eastern flank of the NE
Ridge with helicopters flying in water from the bay. Though fire is a useful tool for pushing back
coastal scrub, I am concerned that a large scale fire in the area, if hot enough and thorough
enough could completely take out the colony, or put the colony through a severe genetic
bottleneck that could lead to the same result, local extinction on the NE ridge and de-facto take
of the whole colony. By not allowing housing in the 2007 VTM - combined with proper
mitigation of the eucalyptus grove and restoring a bona fide corridor for various species
including butterflies, this would allow for the possibility that the NE ridge site to be re-colonized
by butterflies from the remainder of San Bruno Mountain, or at the very least, improve gene flow
to mitigate a population bottleneck. Conversely, the SE ridge of San Bruno Mountain had 50
acre fire last summer that started near an elementary school in Brisbane. There have been earlier
fires such as controlled burns that have gotten out of control. Consequently, the SE ridge
butterfly colonies may need to rely on the NE ridge colonies for re-colonization or rescue gene
flow and vice versa.

I bave focused on fire, which is most easily understood, with a short-term detriment but
potentially long-term benefit to these two grassland butterfly species. However, there are any
number of density-independent factors that could seal the fate of the NE ridge colony including:
severe winter weather causing excessive mortality, not enough or too much rain impacting host
and nectar plants, even ants (e.g. the native ants that protect Callippe larvae from parasitic
wasps) or fungal infections on the Callippe host (noted by HCP plan operator) can significantly
impact the survival colonies on both NE and SE ridges. This is not meant to be a laundry list, but
to exemplify that there are both obvious and non-obvious and even unknown risks to these
endangered butterflies that should be recognized before the current 2007 VTM is officiated on by
both the city of Brisbane and the US FWS.

Both city staff of Brisbane and the developer feel that the 2007 VTM solution is preferable over
the 1989 VTM and their viewpoint is bolstered by the EIR Addendum written by the city’s
consultant, LSA Associates. Even though the developer has focused on this one location, given
the dire situation with two endangered species, I think it is still warranted to look for another
creative solution that does not seal off the NE ridge colony, but does allow some additional
housing development for the developer. A suggestion of an alternative site or scaling back the
1989 VTM which had about 1/3 underneath pre-existing PG&E power lines (some Brisbane
residents claimed that PG&E was unwilling to move in 1989) has not received any support from
city staff. However, there are some unplanned parcels in the HCP, additionally land swaps have

Page 2 of 3
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been used by federal, state, and county authorities for a variety of purposes. Thus, there still may
be a way forward to achieve both the public good in providing a long-term solution for these two
endangered species and short-term solution in allowing the developer to complete their last
development on San Bruno Mountain.

Just to remind you, I received my PhD from Stanford University from the Department of
Biological Sciences. My coursework and Thesis was in the area of plant biology, however I did
take coursework in evolutionary ecology (Professors Roughgarden and Mooney). I subsequently
carried out post-graduate research in genetics at UC Berkeley (Professor Cande). Since my
academic years I have been a scientist in the biopharmaceutical industry, but have worked since
'95 as an “official volunteer” for the GGNRA/NPS in their now 20 year old group called the
“Habitat Restoration Team” and contributed much time and energy removing invasive exotic
species and out-planting into cleared sites. It has been gratifying to observe that many sites that I
worked on 10 and even 5 years ago are completely clear of invasive plants and are essentially
completely restored. Consequently, I have tremendous optimism that this is possible for San
Bruno Mountain County and State Park as well.

If you have any further questions or comments please do not hesitate to contact me.

Best Regards

Amie E. Franklin, PhD
510-206-9473
amie_funscience@yahoo.com

Page 3 of 3
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Sepk 274 200%

Dr. Amie Franklin C@\P
500 Humboldt Road &/
Brisbane, Ca '

To: Members of the Planning Commission, City Council and City Staff

Fragmentation of Callippe and Mission Blue Habitat:

The inclusion of Callippe butterfly to the endangered species list warrants serious
reconsideration of the EIR and statements herein, in particular regarding fragmentation of the
Callippe Habitat. In 1981, the Northeast Ridge Site was the home of “30% of the Mission Blue
and 25% of the Callippe populations” (HCP, Section III. Biological Program). There were an
estimated 8,000 total Callippe on San Bruno Mountain when the butterflies were only threatened,
2,000 of which would have been on the Northeast Ridge.

The original VTM did fragment the ridge, but the fingers of the habitat were contiguous with the
hilltop; and the hilltop, could, with eucalyptus grove mitigation and re-establishment of a
grassland corridor where the proposed new VIM is placed, be made completely contiguous with
the remainder of San Bruno Mountain.

In Contrast to the original VTM, the 2007 VIM development would completely seal off the
Northeast Ridge population for both Mission Blue and Callippe populations, but reduce take on
important Callippe habitat. I believe this could jeopardize this subpopulation which would result
in a de-facto take of the whole Northeast ridge population due to the following:

. Inbreeding depression of Callippe and Mission Blue resulting in accumulation of
deleterious mutations that could result in loss of fertility and ultimately local extinction.

. Density-independent mortality leading to local site extinction due to fire, loss of host
plants due to severe drought, fungal infection (noted by TRA in their annual reports in 2
years), excessive cold during the over-wintering period, etc.

By sealing off the hilltop site by the urbanization and the eucalyptus grove, neither Callippe nor
Mission Blue butterflies from the Southeast Ridge would be able to re-colonize and rescue the
site thereby resulting in a permanent reduction. Natural re-colonization is not thought to be
possible for the Twin Peaks Mission Blue Population which is a truly wholly isolated island from
other Mission Blue Populations - genetic perspective.

In the same vein, if there was a significant fire, drought or other event that threatened or caused
the Southeast ridge colony to go extinct, then individuals from the Northeast ridge could migrate
through the corridors to re-colonize the site. Re-colonization and expansion of populations must
have been important over the past 10,000 years since the beginning of the interglacial period.

A side note, the current eucalyptus grove provides a significant barrier for butterfly movement
and, given the well-known phenomenon of allelopathy that eucalyptus trees exhibit, their tree
litter leaches out compounds that are inhibitory to the growth of most other plants including both
larva host and butterfly nectaring plants. The result is a near monoculture of eucalyptus.
Consequently, planting native host plants in eucalyptus understory is unlikely to work and no
one has effectively propagated and out-planted the host callippe viola. Regardless, the understory
environment itself in the eucalyptus groves has significant fog drip, relative darkness and no
nectar or egg-laying host plants and thus is not an enticing butterfly corridor.

References:

Gonzalez et al., Metapopulation Dynamics, Abundance and Distribution in a Microecosystem. Science V 281:2045
25 SEP 1998

Damschen et al., Corridors Increase Plant Species Richness at Large Scales. Science V 313:1284 1 SEP 2006

Tewksbury et al. Corridors affect plants, animals, and their interactions in fragmented landscapes. PNAS V99 No 20
12923-12926

del Moral and Muller. The Allelopathic Effects of Eucalyptus camaldulensis. American Midland Naturalist, Vol. 83,
No. 1 (Jan., 1970), pp. 254-282.



REGULAR MEETING BRISBANE PLANNING COMMISSION
Members of the Planning Commission
Re: Northeast Ridge Development July 26, 2007

To the members of the Planning Commission and City Staff:

I am writing because of my concern on the Northeast Ridge Development. I am resident of Brisbane and a
scientist and business woman in the biopharmaceutical industry. My training has made me focused on
outcome measures. For the past 12 years I have been volunteering with the Habitat Restoration Team of
the National Park Service in the GGNRA and for 3 years helping habitat conservation on San Bruno
Mountain.

I am aware that the city staff and planning commission have tried to work this problem for quite a while.
However, the situation would have been immeasurably easier if Brookfield or its predecessors had
actually taken the HCP seriously decades ago and followed through on the conserving habitat, not just
conserving land. In contrast to the developer, the city residents and staff are here for the long haul and
appreciate that decisions made now will have long term ramifications. Throwing money at the problem

now may or may not help the endangered and threatened species, but will help if you are the contractor
for the HCP, that is.

The HCP is a permit just like others; the city of Brisbane provides permits for construction and then
inspects the sites to ensure that building was properly done with stop workages or bringing into
compliance penalties for failure to follow the plan. I don’t understand why there is no similar process in
the HCP in spite of multiple lapses in the plan - Similarly, I doubt that the excuse of “not having enough
money for compliance” would let the city of Brisbane ignore a construction problem as it more or less has
in the HCP. Obviously, inspection would have to be under the Department of Fish and Game, however, it
appears that the city of Brisbane has good interactions with the department.

If the developer is sufficiently convincing to the city council and planning commission for approving the
development as it stands, I still think that the HCP should be, first, brought into compliance and then new
habitat conservation should be initiated either prior to or concomitantly with the initiation of grading
which is the real reason for the permit. Early conservation measures (well actually late) should be started
ASAP to mitigate potential destruction of undisturbed land which has already been recognized. This
should not merely be based on what’s in their pocketbook or based on the Company’s largesse, but should
be based on outcome measures of population monitoring of important species by a non-conflicted
environmental monitoring group. The hope is to get started on the habitat conservation, finally, and not
allow continued degradation through neglect. Furthermore, this would potentially prepare the site for
dedication to the County of San Mateo which should occur “prior to or concurrently with the recordation
of the final subdivision map for the area to be dedicated” as in the HCP. Otherwise the County of San
Mateo and the City of Brisbane will inherit the mess, the endowment will be insufficient, species will go
extinct and Brookfield will be long gone just like many other building contractors that have a tendency to
disappear when problems crop up.

In my long term efforts with habitat restoration, I have had the opportunity to observe what I thought
were hopeless habitat sites, solid broom fields, cape ivy, etc., that have been remediated through hard
work, time, and commitment, to near wild, natural habitats. Consequently, I do think there is hope to
reverse the decline in species and habitat on San Bruno Mountain. However, I also believe, that like other
permit processes there should be real oversight, monitoring and penalties (and also incentives!) to ensure
that the objectives of the permit, for maintaining species and conserving habitat are achieved.

Yours Sincerely,

Amie E. Franklin, PhD
500 Humboldt Road
Brisbane, CA 94005
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City of Brisbane
Agenda Report

TO: Honorable Mayor and City Council
FROM: City Attorney, City Engineer/Director of Public Works
SUBJECT: Northeast Ridge

Second Amendment to Subdivision Improvement Agreement
Final Map Approval — 11 Lots on Golden Aster Court

DATE: For Council Meeting on May 15, 2006

RECOMMENDATION:

Approve Second Amendment to Subdivision Improvement Agreement and authorize
Mayor to execute the agreement on behalf of the City.

Approve Final Map for Lots 1-11, Northeast Ridge Unit IT on Golden Aster Court.

BACKGROUND AND DISCUSSION:
A, Second Amendment to Subdivision Improvement Agreement:

The Second Amendment will update the agreement between the parties concerning
various public improvements and deposits that were required under the terms of the
original Subdivision Improvement Agreement that was executed at the time final map
approval was granted for Unit I. Most significantly, the amendment will establish a new
obligation by Brookfield to contribute $4,000,000 toward the HCP endowment fund plus
$1,800,000 to the City for a gymnasium or other public facilities. The amendment will also
allow the City to reallocate certain existing cash deposits toward the cost of public
improvements. Finally, the amendment will constitute the contractual basis for increasing
the annual homeowner contribution for the HCP to $800.

The specific provisions of the Second Amendment are summarized as follows:

1. Guadalupe Channel Improvements: Some of this work has been
completed but the rest of the work will be delayed by the bridge replacement project. We
have determined that it would be most effective for the remaining work to be performed by
the City. Consequently, the existing letter of credit given as security for this work will be
replaced by a cash deposit of $1,400,000, which the City Engineer has determined will be
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sufficient to pay all costs for the remaining work. We do not anticipate the actual cost will
exceed this amount, but if it is less, the surplus will be retained by the City and
transferred to the General Facilities Fund.

2. Municipal Facilities Deposits. Various deposits were made by Brookfield
for public facilities that either have been completed or are no longer required. The Second
Amendment will reallocate the balance of these deposits, in the amount of $554,114,
toward the cost of City Hall improvements.

3. Access Link Deposit. After payment of all costs related to construction of
the access link between Crocker Park and central Brisbane, there is balance of $60,000
remaining from the funds deposited by Brookfield for this work. The Second Amendment
will reallocate this balance toward the cost of City Hall improvements.

4. Final Map Approval for the 11 Golden Aster Lots. The Second
Amendment acknowledges that the 11 lots on Golden Aster Court, for all practical
purposes, should be regarded as part of Unit I and final map approval should be granted
upon a determination that all of the Unit I conditions of approval applicable to such lots
have been satisfied (see Part B below).

5. Additional Cash Contribution. As mentioned above, the Second
Amendment will require Brookfield to contribute $4,000,000 toward the HCP endowment,
plus an additional $1,800,000 to the City for public facilities. The total payment will be
equally allocated to each of the 88 lots in Unit II, including the 11 Golden Aster lots, and
will be paid as final maps are granted for these lots.

6. HCP Assessment Amount. With the knowledge and approval of the U.S.
Fish & Wildlife Service, the City is increasing the annual homeowner contribution to the
HCP to $800. This amount will probably be reflected in the amendment to the Section
10(a) Permit, when that amendment is finally issued by the USF&WS, but in the
meantime, the Second Amendment will serve as the mechanism for implementing that
increase.

B. Final Map Approval:

The 11 lots which are the subject of the Final Map are located on Golden Aster
Court, directly across the street from existing homes that were constructed as part of Unit
I of the Northeast Ridge development. Although these lots were originally classified as
part of Unit II, all of the infrastructure required for development of these lots has been
installed and the lots were graded as part of the construction activity for Unit I. For this
reason, the U.S. Fish & Wildlife Service has approved development of the 11 lots and has
exempted these lots from the Section 10(a) Permit amendment process. It should be noted
that the U.S. Fish & Wildlife Service has recognized that the Final Map approval and the
related Second Amendment to the Subdivision Improvement Agreement establish the legal
framework for obtaining the additional $4,000,000 cash contribution for the HCP.
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The Final Map approval constitutes a ministerial act and is dependent only upon a
finding by the Director of Public Works/City Engineer that the proposed Final Map
substantially complies with the Tentative Map for these lots. A statement has also been
signed by the City Manager, the City Attorney, the Community Development Director, the
Administrative Services Director, and the City's special counsel (Robin Leiter) confirming
that the Subdivider has complied with those conditions of the Tentative Map required to be
satisfied prior to the granting of final map approval for these 11 lots.

FISCAL IMPACT/FINANCING ISSUES:

Under the terms of the Second Amendment, the City will receive a cash payment of
$724,999 upon the granting of Final Map approval for the 11 lots on Golden Aster Court,
plus additional payments with future final maps, for a total of $1,800,000. The City will
also reallocate $614,114 of existing deposits for immediate use for public facilities and will
be entitled to use any remaining balance of the cash deposit for the Guadalupe Channel
Improvements. As final map approvals are granted for Unit II of the Northeast Ridge,
$4,000,000 of funding will be provided for the HCP.

ot

City Attor\r'xey 1ty Manager

AR08

Director of Public Works/City Engineer
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Individual Comment Letter #3 — Linda K. Salmon
September 4, 2009

Sam Herzberg

San Mateo County Park Department
455 County Center, 4™ Floor
Redwood City, CA 94063

Dear Mr. Herzberg: .
Of course, | am writing (again) to oppose passage of the Negative Declaration for the San Bruno
Mountain Habitat Conservation Plan Amendment #5.

As you may know, | write as a rare and endangered native of San Bruno Mountain herself, a daughter to
one of Brisbane's Founding Fathers, actively re-joining the fight to preserve our mountain since the
invention of the HCP, and as a former member of the Brisbane Planning Commission for the 1994 re-
write of our General Plan.

And | write as an expert, of sorts. |f you check the files on this case, you will find some of my earliest
letters opposing the impossibly poor "science” of Thomas Reid and his HCP, submitted by other
community members to Fish & Wildlife in opposition to such a travesty in 1989. More recently, the
Brisbane Planning Commission invited my comments (letter of 10-11-07) in response to Judith
Malamut’s lengthy “summary” of LSA’s purported 2007 EIR Addendum to the 1982 Certified Final
Environmental Impact Report (SCH #81070717) for the Northeast Ridge and Modifications to the 1989
Unit Il Vesting Tentative Map and Associated Permits, as Vesting Tentative Map VTM-1-06, et cetera.

This newly planned habitat destruction by Brookfield Homes in Brisbane threatens the very survival of
the Callippe Silverspot, with less than 2% habitat remaining, as well as the Mission Blue butterflies, both
endangered species as well as many other associated plants and creatures.

As clearly as possible, | outlined in my 02-11-2008 letter to the current Brisbane City Council, the
manner in which the findings in the above mentioned document only compare the projected outcomes
of this plan to those of the 20 year old amendment to the 26 year old plan. That letter was made part of
the record. It would be helpful if you would read it. An excerpt of which reads more or less as follows,
in summary of some of the main points of that letter:

This new VTM-1-06 is in fact a NEW proposal and is NOT consistent with the City’s General Plan as it
does not improve conditions and welfare or offer adequate mitigations with regard to San Bruno

Mountain Habitat or current Northeast Ridge residents.

The 2007 LSA Addendum is a woefully inadequate instrument trying to correct what we now know: That
the 1982 data for the 1983 EIR is seriously flawed with regard to assumptions made by Thomas Reid &
Associates and that considerable new data and science is now available to look at a number of new
conditions* that have arisen in the last 25 plus years. Two (or more) wrongs do not make a right.

*A few of these new conditions are:

- The current HCP has failed to protect the Callippe, now fully endangered,;
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- Global warming and the concomitant extra nitrogen in the air has dramatically changed
conditions of vegetation and the management requirements of same;

- This new proposed project is located right in the middle of extremely sensitive habitat that was
designated as a key locale in the dispersion of the species in the HCP, and threatens the whole
concept of backyard nectar bearing corridors that TRA assured us would continue to connect the
Callippe through the D2 interchange (near the main Crocker Park road) with the rest of the
mountain, not to mention the loss of other species of concern;

- The habitat exchange program upon which the HCP is based has seen a number of losses of land
that were assumed to become a part of land available for habitat restoration (e.g. the Quarry
basin restored);

- The nature of the proposed development has changed radically from less dense condominium
type town houses (some of which might have been affordable as a result of smaller scale units)
to more massive “single-family” dwellings at a massively greater density, with much greater
socially produced impacts on the environment;

- The developer has failed to meet previous agreements, including, but not limited to the
allowance of controlled burns on the NER for habitat management, restoration of frog ponds
and watershed, etc.;

- There have been no geotechnical advances that would make it safe to build housing directly on
a known (BKF), existing earthquake fault line, nor any current engineering that addresses this
issue.

This doesn’t even consider the new data and evidence learned from the October 1989 earthquake, the
1990 (and 2008) wild land fires, the 2006 landslide, or the current traffic gridlock — the proverbial four
horsemen of California’s apocalypse.

Nor does it address the main HCP’s complete failure to ever consider the Callippe. When the Council
and the citizens of Brisbane were reviewing the 1989 Addendum to the failed 1983 EIR, when challenged
by me on the viola (I had tried over and over to transplant my favorite little “pansies” as a child, born
with two green thumbs, and couldn’t do it), Thomas Reid himself admitted in the public forum that he
had NOT planned for the Callippe, and that TRA had not “yet” successfully been able to re-establish viola
in other locales, but assured us that if the Mission Blue were protected, even though they have different
host plants, then the Callippe should be alright, too. He was wrong.

We know now that no amount of money or other “mitigations” thrown at this problem can magically
create a solution for replacing what is, now clear to us all, irreplaceable habitat for the Callippe.
Perhaps, when all has been adequately considered in a new and valid EIR, it may be possible to work out
another location for limited additional dwelling units if Brookfield still feels they haven’t made an
adequate return on their investment, in balance with the needs of the people and the preservation of
our rare ecological gem — but only after proper assessment with today’s conditions, science and
knowledge.

Obviously, such projections as LSA is trying to make in their latest addendum should be compared to the
actual conditions that exist in the area right now. Many of the impacts are significant, and this project
should not be approved.

Please pass on my concerns to the decision makers in this process.

Sincerely,
Linda K. Salmon

P.S. This is a resend of my letter under the San Bruno Mtn. Watch website which was unable to carry a
letter of this length.
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Individual Comment Letter #4 — Michele Salmon

San Mateo County Board of Supervisors c/o
Attn: Sam Herzberg, Senior Planner

San Mateo County Parks Department

455 County Center, 4™ Floor

Redwood City, CA 94063

Sent via email care of Sam Herzberg : sherzberg@co.sanmateo.ca.us

Sept 7, 2009

To the Honorable San Matec County Board of Supervisors: Adrienne Tissier, Mark Church, Carole
Groom, Richard Gordon, and Rose Jacobs Gibson

I am writing to ask you to oppose passage of the Negative Declaration for the San Bruno Mountain
Habitat Conservation Plan Amendment #5.

1 am certain that you have received several letters and requests just like mine from other concerned
citizens and environmentalists also asking you to oppose this.

| want to tell you about the letters that you didn't receive — the ones that didn't get written, not because
the people don't feel like | feel, and certainly not because they don't care, but because they no longer
believe that they can make a difference — that their voice would actually be heard. Many folks that |
talked to think that this is a "done deal" and "what is the point?" of speaking up yet again.

After all, what chance do 1 have of being heard and changing your minds away from rubber-stamping
this ludicrous document when | am not an "expert" witness? What is one small voice against that of big
business, development, and the almighty dollar? Just because you are elected to represent me, what
makes me think that | have a chance to change the course of our mutual history?

What if you were willing to listen and | hadn't spoken up? And we lost these species forever? | do
believe that | can make a difference and naive as | might be, | believe that you can, too. Solam
speaking up. You don't have to say yes to this amendment. There are many reasons, legal, scientific
and moral, to just say no.

Ask for a new Environment Impact Review — one using today's scientific knowledge and current, proven
methodology. It is your perogative to do so.

While | may not be an "expert" or work for a "prestigious" environmental firm like Thomas Reid
Associates, | am definitely a witness. | have lived in Brisbane, on the slopes of San Bruno Mountain all of
my life and have hiked these hills for over 50 years. | remember well the conflicted feelings of joy and
despair when the "terrible compromise" was made that allowed this first HCP into existence along with
the subsequent development. The joy for what was "saved" was weighed against the heavy despair of
what it would "cost” in the long run. And the cost has been high and will be higher, still.
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There are no "do-overs" in real life, but we should never have allowed this "Pandora's Box" to be
opened. | wanted to believe that the HCP would work, but it hasn't, and amending it with a laundry list
of even more unfeasible "mitigated negative declarations" that are unproven and unsubstantiated won't
save these endangered species, either.

As our supervisors, our duly elected representatives, you have the privilege and the responsibility of
helping to decide what our future will look like. Do you want it to look like another housing
development built over the last remnants of the Franciscan Habitat? Or do you want to step up to the
plate and demand better a better future rich in the biodiversity that could actually be the salvation of
our own species, as well?

Sounds overly dramatic, doesn't it? Let me assure you that it is not. One does not have to be an
"expert" to see what is happening right before our eyes and every species, even an insignificant
butterfly, that we can bring through to the other side of this global crisis of climate change, will make a
100-fold, or maybe a thousand-fold, difference to our future.

Respectfully,

'y (L(:@ fele

Michele Salmon
123 Sierra Point Rd
Brisbane, CA 94005
415-377-0689
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Individual Comment Letter #5 — Philip Batchelder

2915A Wheeler Street
Berkeley, CA 94705
Sept 7, 2009

Sam Herzberg, Senior Planner

San Mateo County Parks Department
455 County Center, 4th Floor
Redwood City, CA 94063

Sent via email to Sam Herzberg : sherzberg@co.sanmateo.ca.us

Re: San Bruno Mountain Habitat Conservation Plan Amendment #5, Initial Study / Mitigated
Negative Declaration

Dear Sam,

The proposed Mitigated Negative Declaration is, both expressly and by its very nature,
an admission that the 2007 modification of the Northeast Ridge Project (2007 VTM) will have
significant impacts to imperiled species and sensitive habitat unless the impacts are successfully
mitigated.

The problem is that the proposed mitigations are deficient and infeasible, and the
impacts will therefore be significant. "Successful mitigation" would mean that "(1) revisions in
the project plans or proposals made by, or agreed to by, the applicant . . . would avoid the
effects or mitigate the effects to a point where clearly no significant effect on the environment
would occur, AND (2) there is no substantial evidence in light of the whole record before the
public agency that the project, as revised, may have a significant effect on the environment"
(Cal. Pub. Res. Code § 21064.5) {(emphasis added).

Following are two main examples—each of which should suffice to render approval of
the Mitigated Negative Declaration improper.

THE FUNDING IS INADEQUATE, BUT EVEN IF IT WERE, IT IS NOT ASSURED.

The increased funding that is anticipated as a result of new assessments and
endowment interest remains too low to constitute a reasonable assurance that the mountain's
habitat needs will be met. | understand that the City of Brisbane, taking the lead to find some
way of generating funds to improve the HCP—a program to which the Trustees are bound under
federal mandates—might have negotiated the best deal it could over the most substantial
remaining development. Nowhere is it suggested that the necessary funding level was
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established according to scientific assessment of the habitat's requirements. Rather, it seems
very likely that Thomas Reid Associates merely did what it could to make the results of
Brisbane's negotiations "fit." Further, while the Initial Study claims (p.15) that "[a]ll funds
collected would become part of the HCP’s Trust Fund used by the HCP Operator for vegetation
management activities," is it not true that a substantial portion will be directed toward
administration?

However, even if the expected amount were sufficient, which it is not, it is hardly
assured under the proposed plan. Persons with greater financial expertise than | possess have
already submitted comments explaining why this is so. The likely shortfall in the hoped-for
funding means that this key mitigation measure does not comport with either prong of the
above-quoted standard—yet, it must comport with both. Therefore, the impacts that this
mitigation purports to eliminate or reduce to insignificance will be significant, and the Mitigated
Negative Declaration cannot legally be approved.

THE 2007 VTM PROPOSAL WOULD SUBSTANTIALLY ENCROACH UPON AND OBSTRUCT THE
FLIGHT PATH OF THE CALLIPPE SILVERSPOT.

While the elimination of Unit I, Neighborhood | from development plans is welcome,
and while the overall disturbance footprint may be smaller than what was proposed under the
1989 VTM, the positioning of units and destruction of habitat nearer to Guadalupe Canyon
Parkway poses a significant new threat to butterfly migration that has not been adequately or
realistically assessed. Again, the standard is whether proposed mitigations for this destruction
suffice to assure that "clearly no significant effect on the environment would occur, AND (2)
there is no substantial evidence in light of the whole record before the public agency that the
project, as revised, may have a significant effect on the environment."

| flatly dispute the notion that development should proceed within a vital migration
corridor because the butterflies can further avail themselves of Guadalupe Canyon Parkway to
access other habitat. The Callippe is known to be a strong flier, but it is hardly roadworthy. That
individuals have been observed either crossing or having crossed this wide parkway is as
unsurprising as the increased urban occurrences of coyotes and mountain lions whose natural
habitat is shrinking (and unlike those animals, we have no evidence that the Callippe's actual
numbers are increasing).

The development configuration of the 2007 VTM, and the manner in which it narrows
the Callippe's flight path while adding substantial barriers in the form of buildings, violates the
standards for the use of a mitigated negative declaration. On this point alone, the County should
prepare an environmental impact report.

Thank you for considering my comments.

Sincerely,

/s/ Philip Batchelder
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Individual Comment Letter #6 — Ken Mcintire

>>> "Ken Mclntire" <callippe@comcast.net> 9/7/2009 11:43 PM >>>
Dear Mr. Herzberg,

| have carefully studied the proposed Negative Declaration, the USFWS*s Environmental
Assessment, Brisbane*s, 2007 EIR Addendum, Brisbane*s 1989 EIR Addendum and the 1982
Northeast Ridge EIR. | am thus qualified to comment on the contents of these documents.

My studies have led me to conclude that the discussions of barriers to the flight of the callippe
and the proposed flight corridor are quite flawed and not based either on sound science or on
the historic HCP documents. Therefore, mitigations for the destruction of Callippe habitat,
fragmentation of habitat and destruction of a flight corridor to prevent colony isolation will not
work and the Negative Declaration should be rejected.

The only study of barriers to the flight of Callippe silverspot was done in 1981 using a mark-
release-recapture method. It found that: heavily built up areas and industrial parks are nearly
total barriers; dense tall trees are severe barriers; and 4 lane highways and residential lots are
partial barriers. Though the data is not quantitive, it is at least based on a year-long study, as
opposed the following speculation contained in the negative declaration:

*The degree to which the development would be a barrier depends on the callippe silverspot
reaction to the height of the homes and the availability of lower elevation corridors and
nectar/host plant islands.* P. 35, Negative Declaration for the SBMt. HCP Amendment #5

Note that the passage also suggests that host plant islands can be created for the Callippe, an
idea contradicted in the 1989 EIR Addendum -- **no mitigation value should be given to
recreating Callippe habitat** p. lll * 13, Northeast Ridge EIR Addendum. An idea also
discredited by years of failed attempts to create viable habitat islands for the Callippe.

The Neg Dec also falsely claims that the Callippe will be able to use the narrow strip of land
north of Guadalupe Canyon Parkway (a partial and life threatening barrier) opposite the land
that will be disturbed during the building of the project:

The remaining narrow section of habitat along the edge of the homes (south of Guadalupe
Canyon Parkway) ranges from 87 to 250 feet in width, so callippe silverspot would have to
located this passageway after it has been restored from temporary construction disturbance.
The callippe silverspot do, however, currently use the open space lands on the northern side of
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the Guadalupe Canyon Parkway and would be able to continue to use this without interruption
throughout construction and occupation of UlI-NII. Ibid. pp.35, 36

A review of the data from the 2008 Callippe butterfly survey (SBM Covered Species Report,
2008) shows that the narrow strip of land referred to is the location of Transect 13, used for
callippe sightings.

Only once between 2000 and 2008 were any Callippe seen at that location, and no callippe were
observed there in 2006 or 2008. This transect has been dropped from future survey plans, yet
this area, the Negative Declaration suggests, will attract callippe across a partial and dangerous
barrier so they will have a flight corridor.

We must not gamble the survival of a species on speculation and sloppy reasoning, but rather
on scientific evidence, which has not been produced here for many years.

Sincerely,
Ken Mclintire

Ken Mclntire
94062

Individual Comment Letter #7 — Ken Mcintire
>>> "Ken Mclntire" <callippe@comcast.net> 9/7/2009 10:39 PM >>>

Dear Mr. Herzberg,

I have been hiking and taking students out on San Bruno Mountain since 1990. I have observed efforts to eradicate gorse on the
saddle to make way for butterfly habitat, as the HCP called for. Along with David Schooley, who carefully documented these efforts,
in the early 1990s I wrote a report to the Board of Trustees documenting the failure to create butterfly habitat on the saddie.

In 2006 I became a member of the Technical Advisory Committee (TAC) for the San Bruno Mountain Habitat Conservation Plan. I
have taken my role as an advisor seriously, studying background materials, attending meetings, and commenting on proposals, and
taking field trips to various parts of the mountain. I also took a course in habitat restoration.

In my estimation, though the footprint of the 2007 project is smaller than the 1989 project, the proposed mitigation will not make
up for harm done to the habitat and the species, and therefore the Negative Declaration should not be approved. This is because
during the 26 years of the HCP, far more habitat has been lost through development than has been re-created through the
mitigation measures. The newly proposed mitigation plans have no track record on San Bruno Mountain; therefore no habitat
should be destroyed before success with these new measures is proven.

I have specific comments about the reliance on habitat islands as mitigation measures. In late 2006 and in 2007 the TAC was
asked to develop the Habitat Management Plan for the HCP Amendment #5. Members of the TAC were asked to read and
comment on various drafts of the plan written by Patrick Kobernus, at the time an employee of TRA. Patrick was an advocate of
habitat islands, and early drafts described these islands in glowing terms. I, among others, asked to see these islands and a

field trip was arranged. I do not remember all the participants, but I know that besides Patrick, Dave Moore, Mike Forbert, and
Doug Allshouse attended along with me. The general consensus of the the people present, aside from Patrick, was that only two of
the habitat islands we surveyed seemed worthy of further funding; one on the saddle that was threatened by the reemergence of
gorse and other weeds, and one east of the Botanical Garden.

At the next TAC meeting, these findings were reported to the group, and when the budget was discussed, it was agreed upon to
fund continued work on only two of the islands. In the final budget, more were funded, to my surprise. To me, this showed the
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power inherent in being the writer of the document -- a TRA employee with a vested interest in habitat islands being proclaimed a
success.

NONE of the habitat islands, whether touted as successful or not, have been created for Callippe silverspot, as the propogation,
transplanting and long term survival of its host plant, the viola has not been accomplished to date. This was anticipated in the 1989
EIR Addendum for the Northeast Ridge which says, &€ceThus when evaluating the impact of development on the Callippe, no
mitigation value should be given to recreating Callippe habitat as can reasonably be done for the Mission blue.d€ p. III &€* 13.

By my study of these islands through the various reports, what is clear is that only two islands of some value still exist on lands
covered by the HCP, with a total footprint of from 1 to 3 acres. This after 26 years of management. This record clearly demands
that no new habitat be taken until more scientific study is done, and a mitigation method is developed with proven success on San
Bruno Mountain.

Sincerely,
Ken Mclntire

Ken MclIntire

Individual Comment Letter #8 — Carolyn Parker

>>> "C. Parker" <cparker1@ix.netcom.com> 9/7/2009 9:03 PM >>>
Dear Mr: Herzberg:

1 am writing to oppose passage of the Negative Declaration for the San Bruno Mountain Habitat Conservation Plan Amendment #5.

I have been living on the Northeast Ridge for ten years and I also live across the street from the Landmark development. I have
observed first hand the failure of the HCP to protect and honor the native plants and animals at the Ridge.

The original EIR from 20 years ago was based upon a study of 26 years earlier. These studies have not been updated to reflect the
current conditions.

Moving into the Ridge, I had no idea how the modern construction practices can destroy completely the natural contour of the
mountain. This project grades the land, removes the topsoil, and replaces the natural landscape with compacted fili bought in from
other locations. These building practices are a disaster to the Mission Blue butterflies and the Callippe silverspot butterflies that
depend upon plants that cannot be transplanted. Perhaps this would not be so scary except that Brookfield has shown no mercy to
the native frog populations.

When I first moved to the Northeast Ridge, there were five identifiable frog ponds which had a thriving Pacific Tree frog population
which is now the Landmark property. When Brookfield began grading, I became very concerned about the frog ponds and inquired
only to be told by Brookfield that they had designed a series artificial frog ponds to protect the frogs. Brookfield bulldozed and dug
up the local springs and built housing over the springs. It was especially troubling that one house not only has a spring running
under the house, but that Brookfield created an open space adjacent to the house. If Brookfield had cared at all about the naive
frog population or the homeowner buying the house, they would have moved the house to the adjacent open space. This way the
naive frog population would have continued to thrive and it would also have allowed the homeowner a backyard that is free of
water.

The frog ponds Brookfield has constructed are cement cauldrons lined with rocks which that the frogs are currently using to lay
their eggs. However, Brookfield power washes the eggs away.

Jim McKessen, a native plant and frog specialist, has been working with Brisbane merchants, officials and citizens to help restore
the Chorus Frog habitats. Every business and city official has been absolutely supportive of his concerns and have willingly
cooperated with him except Brookfield. Brookfield have been obstructionists.

Brookfield has trimmed the Eucalyptus grove at Landmark and are planning on completely logging the grove. Already a year later
there are no raptors at the Northeast Ridge. There used to be many, many hawks flying overhead . Now there are none. The
consequences for the loss of raptors are the replacement of crows and ravens and BIG flocks of pigeons. The rat populations are
also increasing.

Please do not approve this development without a full environmental review .
The last thing I would like to say is that by moving the location of housing to the Landmark area, Brookfield has stopped its original

plan to build more affordable housing and wants to build their most expensive housing. I think that with the economy as it is that
this should be reviewed and Brookfield should reconsider building affordable housing, which was the original design.
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Thank you.

Carolyn Parker
614 Callippe Court
Brisbane, CA 94005

Individual Comment Letter #9 — Joe Cannon

Sam Herzberg, Senior Planner

San Mateo County Parks Department

455 County Center, 4th Floor

Redwood City, CA 94063

Re: Mitigated Negative Declaration for

San Bruno Mountain Habitat Conservation Plan
Amendment #5

September 7, 2009
Mr. Sam Herzberg:

I, Joe Cannon am commenting on the negative declaration for the San Bruno Mountain Habitat
Conservation Plan Amendment #5, Initial Study/ Mitigated Negative Declaration, August 2009. To start I
will briefly review my education background and experience in restoration planning, implementing and
monitoring that inform by comments listed below. Upon receiving a MS in ecology, I worked seven years
for the National Park Service and its sister non-profit the National Parks Conservancy planning and
implementing and monitoring four habitat restoration projects. The first project I worked on was focused
on restoration and monitoring of the mission blue butterfly and its habitat. I worked directly with the
National Park’s monitoring consultant who at the time Thomas Reid and Associates and determined that
the presents/absents method they were using to monitor the butterfly population would not offer year to
year comparable data. Working with the monitoring protocol developed by the Center for Conservation
Biology at Stanford, I helped lay out the new monitoring transects to monitor the mission blue butterfly
population. T also planned, implemented and monitored two other restoration projects involving an
endanger plant, the San Francisco Lessingia, and an endangered bird species, the California clapper rail.

I have implemented a creek and upland restoration project on the saddle of San Bruno Mountain over the
past four years and am currently working on two restoration projects for San Bruno Mountain Watch. I
am also a member of the San Bruno Mountain Technical Advisory Committee for the current HCP and
have attended most all of the meeting since it was reconvened in 2006. I am currently the president of the
San Bruno Mountain Conservancy which was formed to support restoration and community based
stewardship on San Bruno Mountain.

It is my opinion based on my review of the documents and my experience and background that
development on the northeast ridge of San Bruno Mountain, even as mitigated, may have a significant
adverse impact on the long term survival of the endangered callippe silverspot. This is due to the well
established fact (Pg.2 San Bruno Mountain Habitat Management Plan 2007, personal communication
Technical Advisory Committee 2006-2009) that the only food plant for the callippe silverspot butterfly
Viola pedunculata (Viola) has yet to be successfully propagated despite repeated attempts.

“While habitat islands have been created for the mission blue butterfly, and can be created for
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the San Bruno elfin butterfly, it is unknown if the habitat island approach is appropriate for the

callippe silverspot butterfly. The callippe relies on much larger areas (minimum of several

acres) that consist of large colonies (i.e. several hundred plants or more) of its host plant Viola

pedunculata in combination with topographic high points. Due to the high cost and difficulty of

propagating viola, restoration of callippe habitat at this time is likely better served through large

scale brush removal that opens up grassland habitat and allows for natural recruitment of viola.” (Pg.2 San Bruno

Mountain Habitat Management Plan 2007)

There is also no evidence that if the barrier to propagating the viola is surmounted that it can be
successfully outplanted, survive and establish a viable population that will attract and support the
callippe silverspot butterfly population. Destroying intact and functioning habitat of this listed species
knowing that currently after numerous attempts that no new habitat has not been restored, it is unclear
on what bases these impacts can or will be mitigated or even how much money would be required to do
50.

Restoration of butterfly habitat as defined by the San Bruno Mountain Habitat Management Plan 2007, as
“areas where both invasive species control and replanting of native species is conducted” has been attempted
numerous times for the mission blue butterfly in the form of habitat islands.

According to the San Bruno Mountain Habitat Management Plan 2007 overall since 1982 on San Bruno
Mountain including this additional proposed project “approximately 360 acres would be developed, and
approximately 270 acres would be temporarily disturbed through development activities and restored to native
habitat.”

Given these documented impacts that over 25 years of HCP funded habitat management as mitigation
only 2.5 acres of Mission Blue butterfly habitat has been actually restored and shown to have mission
blue butterfly present and that no new habitat has been restored for the Callippe silverspot. (personal
communication with contractors at TAC meetings)

“Within the conserved habitat, establishment of butterfly habitat (primarily mission blue) has been created” ”As of
2007, five HCP habitat islands have been established, and three of these sites have had documented mission blue
butterfly utilization.” (San Bruno Mountain Habitat Management Plan 2007 Page VI-4)

“While habitat islands have been created for the mission blue butterfly, and can be created for
the San Bruno elfin butterfly, it is unknown if the habitat island approach is appropriate for the
callippe silverspot butterfly. The callippe relies on much larger areas (minimum of several

acres) that consist of its host plant, Viola pedunculata, and near topographic high points. Due to
the high cost and difficulty of propagating Viola, restoration of callippe habitat is likely better
served through large scale brush removal that opens up grassland habitat and allows for natural
recruitment of Viola.” San Bruno Mountain Habitat Management Plan 2007 Page VI-4

In the absence of significant butterfly habitat restoration success, despite numerous attempts, simply
slowing the loss of habitat has not and will not mitigate for the permanent destruction or temporary
disturbance of these endangered butterflies habitat.

Upon review of the last 25 years of endangered butterfly habitat management on San Bruno Mountain as
part of the original HCP, has lead me to conclude that the proposed development may have a significant
impact of the long term survival of the Callippe silverspot butterfly on San Bruno Mountain. The actions
proposed in the negative declaration and Habitat Management Plan, 2007 are unlikely to adequately
mitigated these proposed impacts due to the limited success in past management of these endangered
species’ habitat.
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All that has been achieved by 25 years of HCP funded management of the three endangered butterflies’
habitat is a reduction in the rate of loss of already conserved habitat, and there is currently no evidence to
support that this has not and will not offset or compensate for increased take of intact butterfly habitat or
increased loss of habitat connectivity from further proposed take of the endangered butterfly’s habitat on
the Northeast ridge.

“While the core endangered species” habitat on the Mountain has been protected from invastve species over the span
of the HCP, the success of this work has been attenuated by the observed landscape level changes that are occurring
from: 1) the expansion of coastal scrub over grassland areas, especially on north-facing slopes; and 2) the influx and
expansion of herbaceous and grass weeds within the native grasslands, especially on dryer and lower elevation
slopes.” (Habitat Management Plan, 2007 Pg 2)

Part of the uncertainty in the current “stable” status of the three endangered butterflies on the mountain
comes from a review of butterfly monitoring on San Bruno Mountain was done by Longcore, et.al., 2004.
This report characterized the monitoring from 1982 through 2000 by stating that the “Managers surveyed
for sensitive butterfly species with the San Bruno Mountain Habitat Conservation Plan area between 1982 and
2000 using a haphazard wandering transect.” “ The wandering transects violates most tenets of survey design. It is
convenience sampling providing no replication for comparison.” ” Such a methodology presents immediate
difficulties for drawing statistical inference or even detecting qualitative trends.”

A second report Longcore, T. 2004, stated that “while some information can be extracted from the “wandering
surveys” conducted on San Bruno Mountain, a more rigorous survey design is necessary to allow managers to draw
statistically significant inferences about the status of the butterflies and their responses to management actions.”

Although “relative abundance (using set transects from 1998 - 2007) of the federally endangered mission blue and
callippe silverspot butterflies” has been done, data has not been collected with this method long enough to
indicated a discernable positive or negative trend.

“ An analysis of the set transect data for mission blue and callippe silverspot has been done annually on the set
transect data included in the San Bruno Mountain annual reports over the past seven years. Results have indicated
no discernable positive or negative trend in butterfly abundance at this time, however a minimum of eight years is
needed before reliable trends (if present) can be detected.” (Page VIII-3 San Bruno Mountain Habitat Management
Plan 2007)

The majority of the efforts over the past 25 years of the current HCP have focused almost exclusively on
the elimination of woody perennial invasives such as gorse, broom, and fennel from already conserved
habitat. (Habitat Management Plan 2007) This almost exclusive reliance on large woody invasive control
has done little to slow the ongoing loss of the endanger butterfly’s’ grassland habitat to scrub succession
or the widespread invasion of non-native perennial forbs and annual grasses within the grassland habitat
of the host plants.

“Between 1982 and 2004, San Bruno Mountain lost an estimated 122 acres (8.6% ) of grassland habitat primarily as
a result of coastal scrub succession within the HCP conservation area.” (San Bruno Mountain Habitat
Management Plan 2007) Approximately 5 acres of grassland are converting to coastal scrub per year, and

it is anticipated that this process will continue. (San Bruno Mountain Habitat Management Plan 2007
Page II1-3)

“ Specific areas within the conserved habitat however have shown significant negative trends in butterfly occupancy
(Longcore, 2004). The areas where negative trends were identified are primarily within grassland areas that have
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succeeded to native coastal scrub on lower elevation north facing slopes” (San Bruno Mountain Habitat
Management Plan 2007)

The past 25 years of management has failed to address the ongoing loss of butterfly habitat due to native
habitat succession, There is currently no evidence to support that continued management of conserved
habitat can mitigate habitat loss due to ongoing succession can be achieved in the future.

Although the Habitat management Plan of 2007 proposes to focus future management activities to
attempt to address the ongoing threats posed by scrub succession and non-woody invasive species, none
of these management approaches has been successfully achieved or has been shown to result in
establishing functioning butterfly habitat.

Additionally, upon review the negative declaration it is my opinion that the mitigations for the incidental
take permit may not adequately mitigate the impacts of the expanded development of the Northeast
ridge in regards to the likely impacts to habitat connectivity and fragmentation.

The current development footprint and associated disturbance on the Northeast Ridge eliminates the
critical callippe hilltop habitat and their food plant Viola pedunculata plants that would otherwise provide
a crucial dispersal link between the remaining conserved habitat to the east of the development and the
remaining calippe silverspot habitat on the rest San Bruno Mountain.

One of these impacts is an increase in habitat fragmentation and isolation of the remaining butterfly
population by the proposed development lying between the proposed conserved habitat on the hills east
of the proposed developement and the rest of the mountain’s habitat and Callippe populations. Habitat
fragmentation has been shown in numerous butterfly species to increase the likelihood of extirpation.

“The callippe silverspot butterfly is also vulnerable to the effects of habitat fragmentation. Further reduction of
population size and genetic interchange among populations through isolation, genetic drift, and inbreeding
depression, may result in less vigorous and adaptable populations of the callippe silverspot butterfly. Small isolated
populations are vulnerable to extinction from random fluctuations in population size or variations in population
characteristics (e.g., sex ratios) caused by annual weather patterns, food availability, and other factors.” (LSA,
2004)

Further the negative declaration states that “the remaining narrow section of habitat along the edge of the
homes (south of Guadalupe Canyon Parkway) ranges from 87 to 250 feet in width, so callippe silverspot
would have to locate this passageway after it has been restored from temporary construction
disturbance”. An HCP that covers the callippe silverspot population in the east bay states that “partial
barriers are posed by burned areas and major roads four lanes or more wide because some butterflies will
cross them while others will not.” (LSA, 2004)

The HCP on page I11-29 states that habitat corridors "could range from 50 to 500 feet wide depending on the
length" and "should have a width-to -length ratio of at least 1:2" However this “corridor” runs along the four
lane Guadalupe Canyon Parkway and the topography of the mountain is such that this area acts as a
wind tunnel. Additionally because as stated above the current inability to propagate the viola would
mean that this area would not be restored to habitat that would attract the butterflies across this long
windy narrow roadside. In addition to the limits placed on the callippe butterfly’s dispersal, the north
east ridge’s mission blue populations know to have a far more limited dispersal range will be
additionally impacted due to the narrow and limited road side corridor resulting from the project as
proposed.
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“Hilltops and ridges play an important role in callippe breeding behavior and the this species has

been documented to congregate on hilltops and ridgelines to find members of the opposite sex

and mate, a behavior referred to as "hilltopping". Hilltopping occurs most notably when population numbers are
low in number or individuals are dispersed; this behavior aids in mate location and to increase mating success. Most
observations of the callippe silverspot butterfly have been made on hilltops; this is the case at the two major San
Bruno Mountain colonies. At the Southeast Ridge colony, 75 percent of the observed individuals were on ridgetops
and higher elevations of steep, north facing slopes (Thomas Reid Associates 1982). Hilltops and ridge lines are
integral components of callippe silverspot butterfly habitat. Losing hilltops from habitat areas likely decreases the
amount of successful mate location and genetic mixing over the long-term. Urban development, along with invasive
exotic plants, are the primary causes of the decline of the callippe silverspot butterfly because these two factors
degrade, destroy, and fragment its habitat.” (San Bruno Mountain Habitat Management Plan 2007)

In view of the foregoing, it is my scientific opinion that the project, even as mitigated, may have a
significant adverse or cumulative impact on the callippe silverspot butterfly population on San Bruno
Mountain. In the absents of evidence as to the probability of successful restoration of callippe butterfly
habitat, given the documented ongoing losses of habitat from non-woody invasive weeds and scrub
succession, and given the inability of past attempts to propagate it's viola food plant, the finding of no
significant impact appears unsupported by the above listed reason from reports listed below and
referenced above.
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Individual Comment Letter #10 — Thomas Wang

>>> "Thomas Y. Wang" <tywang@ccsf.edu> 9/7/2009 12:12 PM >>>
September 6, 2009

To Whom It May Concern:

I am writing to oppose the passage of the Negative Declaration for the Northeast Ridge development area. I write on behalf of
the grassland homes of the Callippe Silverspot, the Mission Blue Butterfly, and a myriad of other creatures that live on the Northeast
Ridge of San Bruno Mountain.

My work on San Bruno Mountain spans the last twelve years. I am a lepidopterist and ecologist who has observed and
documented endangered butterflies in the Bay Area from Marin to Pacifica. Specifically, my published works include * *The Egg
and Larval Ecology of the Mission Blue Butterfly on San Bruno Mountain* (Master*s Thesis at San Francisco State University 2004),
and *A Survey of the Grasslands of the Northeast Ridge (Guadalupe Hills) as Habitat for the Mission Blue Butterfly (Icaricia
icarioides) and the Callippe Silverspot (Speyeria callippe callippe)* (San Francisco Professional Gardener*s Association 2007). My
curriculum vitae, the abstract of my thesis, the Northeast Ridge report, and my letter to the Fish and Wildlife Service regarding the
EA are enclosed. To the best of my knowledge, these papers are the only independent scientific research, not consultant
monitoring, done on the mountain over the past twenty-seven years.

The continued development at the Northeast Ridge will damage the environment on many levels. The mitigation measures and
additional funds for vegetation management and restoration cannot replace the land destroyed. We are in the process of losing a
natural treasure whose richness is beyond monetary measures. The Northeast Ridge grasslands are Callippe Silverspot and Mission
Blue habitat of the highest quality. These hills are protected from the prevailing wind and fog of the coast, and have abundant host
plants and nectar plants. There are hilitops for mating Callippes, as well as native ants that tend the Mission Blue larvae. Itis a
small remnant of the unique grasslands of this Franciscan biological region.

The loss of these grasslands cannot be mitigated. That is to say, we cannot recreate the soil structure, seed bank, plant
ecology, biological diversity, and butterfly habitat that has taken millennium to evolve and survive. Yes, thousands and thousands
of years of precious creation bulldozed in a couple of weeks. We have not grown the host plant of the Callippe Silverspot butterfly,
nor planted these plants outdoors. We do not know how such plants would fare in a wild situation out of the nursery; we do not
know their short or long-term survival rate; we do not know if the butterflies will lay their eggs on them. It is okay to have
confidence in our abilities to manipulate the natural world and to have positive goals, but the plans put forth so far are closer to
fantasy than reality. Imagine that I want you to invest in a car that doesn*t need gas or batteries, runs forever without human
guidance, has wheels that renew themselves every five years, washes itself every night, and so on. I don*t have any working plans
yet, but will make it up as I go along. Give me ten years and a few million dollars, and I will give you a prototype. Would you
invest in such a company?

What happens to butterflies when their homes are gradually chopped up into smaller and smaller pieces, separated by roads
and houses? It is similar to making compost - you chop up the branches and organic debris into little pieces so that greater surface
area is available for bacteria, fungi, and beetles to eat it up. Decomposition is fast because creatures are coming at you from all
sides. Fragmentation is this process by which these ancient lands become divided, buitt upon, and butterfly populations plummet
slowly over time. Would you like to live in a neighborhood at the edge of highways 280, 101, next to the industrial factories,
downwind from the smoke stack? How do you think your kids will fare crossing the road? Or, would you prefer a close-knit
neighborhood of diverse and mutually supportive fri a park to ride a bike or a scooter, and cars moving a little below the speed
limit? Development kills the butterflies outright. Then, over time, other knife wounds gradually render populations extinct.

Around the Bay Area, what were once fourteen colonies of Callippe Silverspots is now down to two, with the largest one here at
San Bruno Mountain. About fifty years ago, the Mission Blue butterfly roamed the hills of San Francisco, north into Marin and South
to Crystal Springs. Twenty-five years ago, the Mission Blue was still seen at McLaren Park and Twin Peaks. At that time, the
population at Twin Peaks was estimated at over 500 individuals. Today, no more Mission Blues fly at either open space. T have
witnessed the decline of Callippes and Mission Blues at the Northeast Ridge over the past twelve years. Significant damage has
been done to endangered butterfly populations during this time - many thousands of Callippe Silverspots, Mission Blues, and
thousands of their host plants have already been destroyed. Over time, there will be fewer buffers against extinction, and more
barriers blocking chances of survival. The loss of these butterflies is only a part of the picture, with their loss goes all the other
creatures as well.
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What will happen when there are fewer kinds of butterflies in America, or in the world as a whole? Aren*t there plenty of dinky
orange and black bugs with wings? Who cares about little flittering creatures that suck nectar, or caterpillars chewing on bits of
foliage? Isn*t it enough that we have the white cabbage butterfly? The ancient Greek word for butterfly was psyche. Butterflies,
through their transformation and recent extinctions, grant us a window into looking at our own soul as a society.

My premise is that nature, specifically, San Bruno Mountain, is a key to our sense of wonder, and the grounding roots of the San
Francisco peninsula. San Bruno Mountain is not a weedy lawn with Eucalyptus windbreaks. It is not a well-tended botanical
garden. Instead, it is a wild place with its own independent rhythm and diverse connections. It is home to rare butterflies and
plants, and a sanctuary for ants, snakes, and birds. The existence of such places, and our respect for them, defines us as a
civilization.

In closing, I ask that you vote with your conscience, and think deeply about our relationship as humans to the natural world. As
a community and society, we must acknowledge the continued destruction of these ancient habitats as a dangerous act that mocks
creation and impairs future generations. Likewise, that covering our tracks with poorly researched papers and denial is not an
honest and true practice. My hope is that we can recognize the pivotal role such wild and natural systems play in our own
evolution, and weave them into the fabric of our modern world.

Sincerely,

Thomas Y. Wang

Mr. Eric Tattersall

Acting Chief, Conservation Planning & Recovery
U.S. Fish & Wildlife Service

2800 Cottage Way, W-2605

Sacramento, CA 95825

(916) 414 6713 fax

RE: Proposed Amendment to San Bruno Mountain Habitat Conservation Plan 73 Federal
Register 20324

June 13, 2008

Dear Mr. Tattersall:

I am writing regarding the proposed amendment to the Habitat Conservation Plan as noticed
in the 73 Federal Register 20324. Please allow me to offer my education and experience, and
how these shape the opinion I express on the following pages.

Education and experience

My academic background is as an ecologist and as an entomologist. I received my
undergraduate degree from U.C. San Diego in biology in 1994, majoring with an emphasis in
ecology, animal behavior, and evolution. In 2003, I received my master’s degree from San
Francisco State University. My master’s thesis at San Francisco State was based on the study of
the ecology of the Mission Blue butterfly on San Bruno Mountain from 1997 - 1999.
Specifically, I collected data regarding the distribution of its egg and larval stages at Buckeye
and Owl Canyons, the Northeast Ridge, South San Francisco grasslands, and the summit around
Radio Ridge. Ifound that the location of the Mission blue young was strongly influenced by the
specific site and its ecology. Places on the mountain with a favorable mix of characteristics serve
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as butterfly ‘nurseries’, with dense aggregations of eggs and larvae. These places are sheltered,
have an abundance of butterfly host plants, and ant symbionts that serve as caterpillar larvae
‘care-givers’. My research indicates that the Northeast Ridge of San Bruno Mountain is one of
these places.

In my graduate training, I took classes in general entomology, mycology, conservation
biology, and plant taxonomy. As part of Professor John Hafernik’s class, I identified and
preserved specimens we had collected from surveys of San Francisco’s natural areas and beyond.
As the curator of the Entomology Museum at San Francisco State University, I maintained the
collection, and interpreted its contents to visitors and students.

I first noted Callippe Silverspot adult presence in the grasslands of the Northeast Ridge
while engaged in my master’s research in 1998. Iread the available research on their life history
and ecology, and examined specimens at the California Academy of Sciences. As I continued
my work in the grasslands, I became familiar with the botany, distribution, restoration and
preservation of its larval host plant - Viola pedunculata - in the field and nursery setting. 1 intend
to continue with my ecological research on the Callippe Silverspot to reveal unique aspects of its
biology.

Since 2004, I have been a full time professor of environmental horticulture at City College of
San Francisco. I teach classes in landscape design, plant propagation, xeriscape, and tree care.
My main teaching interests are the importance of soil and water, and the role that plants play in
relation to our human community.

As a biological consultant, I have surveyed for the Mission Blue butterfly in grasslands
around the Bay Area. Isurveyed the Marin Headlands in 2006 for the Golden Gate National
Recreation Area. Ihave conducted surveys in Pacifica at Mariner’s Pointe from 2004 to 2008,
and at Milagra Ridge in 2003. As a biologist for the Natural Areas Program of San Francisco’s
Recreation and Parks Department, I documented the Mission Blue butterflies on Twin Peaks
from 2000-2004, and developed the survey protocol which has been used ever since.
Additionally, during this time, my duties included the management and restoration of San
Francisco natural areas: educating the public, vegetation management (weeding), growing native
plants for out planting, and surveying for plant, insect, and fungal diversity.

Since my master’s thesis research on San Bruno Mountain ended in 1999, I have returned to
visit the Northeast Ridge of San Bruno Mountain on many occasions to study its diverse flora
and fauna, and to show visitors a prime example of intact butterfly grasslands. In the spring of
2007, I surveyed the grasslands of the Northeast Ridge for the host plants of the Callippe
Silverspot and the Mission Blue, and documented their ecology. This report was published by
the San Francisco Professional Gardener’s Association, and a copy is enclosed herein.

My analysis of the impacts of the proposed HCP amendment is based on my education and
research; my experience as a habitat restorationist and as a biological consultant; and my
observations on San Bruno Mountain over the past eleven years. Moreover, it is supplemented by
observations of the remaining Franciscan grasslands from Marin to Pacifica. I have reviewed the
San Bruno Mountain Habitat Conservation Plan Amendment Environmental Assessment of
October 2007 by Jones and Stokes (EA); the Analysis of Butterfly Survey Data and
Methodology from San Bruno Mountain Habitat Conservation Plan (1982-2000) by Longcore,
Lam and Wilson; the Year 2007 Vegetation Management Activities Report For Endangered
Species Permit PRT-2-9818 by San Mateo County Parks Department (January 2008); and the
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internet sites about the Callippe Silverspot by U.C. Berkeley’s Essig Museum, U.S. Fish and
Wildlife Service, and Xerces Society. The analysis is divided into five parts: existing habitat,
the process of butterfly decline, lack of research on San Bruno Mountain, mitigation restoration
and management, and a feasible alternative.

Existing habitat

What will the impact be if and when development as proposed by the HCP amendment goes
forward? The immediate impact will be the loss of endangered butterfly host plants. The EA
estimates a loss of 2,514 Viola pedunculata plants - the larval host plant of the Callippe
Silverspot. Based on my 2007 survey of the Northeast Ridge, at least 1,100 Lupinus albifrons
plants, host plant of the Mission Blue butterfly, would also be destroyed. The butterfly larvae of
both species that rest in or near the ground would be killed, as would any eggs laid on the plants.
In the long term, the HCP amendment would cause the death of several thousand adult
individuals of both species. In addition, all the other associated plants and invertebrates that rely
on these grasslands as home will be destroyed. The geology and hydrology unique to this site
will be altered.

The proposed action would continue development, fund human management activities for the
future, and cause the take of the listed species and the destruction of habitat. The proposed
action would destroy 19.64 acres of prime endangered species habitat, as well as the 1.07 acres
referenced in the EA. In light of the endangered status of the Callippe Silverspot and the Mission
Blue butterfly, this take and destruction is most definitely significant.

This action does not fulfill its own mandate or purpose to “Protect, conserve, and enhance the
long-term survival of the Species of Concern, including the Callippe Silverspot and bay
checkerspot, and their habitat for the continuing benefit of the people of the United States. (EA
1-6)”. Nowhere in this amendment is there the protection and conservation of existing Callippe
Silverspot or Mission Blue habitat.

The Mission Blue and the Callippe Silverspot are endangered in part because their particular
ecological needs are specific. They are not a cosmopolitan butterfly such as the Painted Lady
which is found worldwide, its larvae feeding on an array of widespread plants like cheeseweed
and thistles. Nor are they native butterflies that have fully adapted to non-native plants, thereby
increasing their population and generations per year. An example of this is the anise swallowtail
butterfly that lays its eggs on the urban weed fennel.

Based upon my research and experience, the Mission Blue only lays its eggs on a few species
of wild lupines, and the Callippe is restricted to laying eggs on the Johnny jump up viola Viola
pedunculata. These plants are patchy in distribution. The lupines favor rocky outcrops and thin
soils, while the viola grows most abundantly on the Northeast Ridge in grasslands with wet soils
accompanied by long petaled irises, buttercups Ranunculus californica, and native bunch
grasses. Furthermore, Mission Blue larvae’s long term survival is linked to specific ant species
that care for its larvae and protect it from predators. Both host plants (lupines and violas) are
found only in the grasslands, itself a scarce vegetation community on the San Francisco
peninsula.

The Northeast Ridge is one such intact grassland of the highest quality on San Bruno
Mountain. It is protected from the fog and prevailing winds that shroud the westerly flanks of
San Bruno Mountain. There are the soils favored by the lupines, and the gentle hill tops for
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adult Callippes to congregate and mate. It has an abundance of butterfly host plants, numerous
other plants to nectar on, and the Mission Blue symbiont ant Prenolepis impairs nests here also.
All these features taken together, the Northeast Ridge is the ideal place for caterpillars, adults
seeking mates, and females laying eggs. The Callippe Silverspot, the Mission Blue, and their
larval host plants, are found nowhere else in the world but for the San Francisco Bay Area. San
Bruno Mountain is their best remaining habitat.

Process of butterfly decline

If the land of the Northeast Ridge is graded and built upon, as proposed by this HCP
amendment, the Callippe Silverspot and Mission Blue butterfly host plants will be destroyed. So
will the butterflies that use the host plants to feed their young. The first butterfly to go extinct in
the United States was the Xerces Blue in San Francisco. Its principal host plant deerweed, along
with the sand dunes, were built over. The relative of the Mission Blue, the Phere’s Blue, also
went extinct in the 1940’s and ‘50’s when the dunes became houses.

The process of grading, construction, and building causes immediate destruction, and changes
the contour of the land and flow of water. Examples of the disturbance that grading causes on
grassland slopes are easy to observe. It has already occurred here at the Northeast Ridge:
“Development of the first phase, which is substantially occupied, permanently disturbed 66.9
acres. In 2006 and 2007, the City of Brisbane and the USFWS agreed that Brookfield Northeast
Ridge II LLC could proceed with the development of 17 single- family residential units north of
Unit I (EA 2-1)”.

This massive disturbance is also present at the South San Francisco grasslands next to
Highway 101 and Terrabay developments. Engineers may be able to construct retaining walls
and divert water such that soil does not fall into the backyards of houses, and that erosion does
not cause flooding. However, they cannot keep the mountain slope from sliding down to find its
repose and thereby changing the entire vegetation matrix and community in its wake. In these
grasslands, seeds of California buckwheat, fescues, and checkerspots are unable to establish and
keep pace with the falling slope; plants that disperse along construction activities and that can
grow quickly in the nutrient poor slopes take up the vacuum left. These are mainly the invasive
plants such as French broom and oxalis. As an analogy, if you take away the low buttress that
holds up the pillars of a church or a mosque, or take a big notch off the cane supporting an old
man, the upper portions will come down.

After grading, the once porous land that filtered water to large aquifers underground, and was
the home of billions of subterranean creatures such as ants, beetles, arboreal salamanders, fungi,
and caterpillar larvae, is compacted and dead. All biodiversity is destroyed.

With construction comes the associated dust and piling of excess materials on wherever it is
convenient for the contractors. The land and its creatures are the last priorities when the work
has to be done on a deadline, and the working staging area is minimal. More often than not,
additional damage occurs beyond the original scope of the project. The last action is the
installation of a variety of irrigation and landscaping which brings in plants, soils, insects, and
fungi from nurseries around the state and beyond.

When land around endangered butterfly species is encircled with houses, roads and human
traffic, its quality and use as a habitat diminishes. There is a slow deterioration of butterfly
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habitat around the vicinity of the dwellings. It is best described as a dead zone that favors human
adapted plants, animals, and invertebrates (annual grasses, garden snails, Argentine ants, mice
and rats). The zone extends hundreds of yards beyond the marked boundaries of the houses.
Butterfly habitat in such a setting is said to be like an island in a sea of urbanization. When
butterfly populations are isolated from one another, there is little chance for butterflies to fly
from one area to another to colonize new areas, select host plants to lay eggs on, or to find mates
and exchange genetic heritage.

Survival for the butterflies from year to year is always a balance between natural forces, and
the interactions between organisms. Survival is exacerbated if the weather is poor for flying,
global climate change causes extremes in temperature, fungal or animal pests strike the host
plants, or if there is an outbreak of parasitoids that lay eggs in the caterpillars and feed on them.
This situation is further exacerbated in close proximity to human dwellings. Dogs playing fetch
render the land compacted and devoid of host plants; snails and slugs crawl out from the
established landscaping to consume tender shoots of host plants; excess runoff from sprinklers
and fertilizers encourage the growth of annual grasses such as bromes and oats; people spray
roundup indiscriminately to keep out weeds and the resultant chemicals drift into the wildlands;
dumped garbage attracts and breeds rodents, wild life ‘lovers’ give large amounts of seeds,
bread, and nuts to feed a small variety of birds and rodents.

The proposed action at Northeast Ridge would isolate the Callippe Silverspot population at
the Northeast Ridge, and continue the fragmentation of endangered species butterfly habitat. It
would restrict the flow of Callippe Silverspot movement at the western end of the ridge. Based
on my experience, Guadalupe Canyon Parkway is not a viable flight corridor for the Callippe
Silverspot butterfly. Its danger to butterflies is not only the vehicular traffic, but also the
frequent wind tunnels and the lack of vegetation protection and cover. The west part of the
Northeast Ridge is their one possible route should they cross down to the southeast ridge
population - they would fly along the canyons of the Devil’s Arroyo, the quarry and Owl and
Buckeye Canyons, until they reach the southern grasslands. There is no other path of dispersal.
Callippe Silverspot on the Northeast Ridge meet Guadalupe Parkway and houses if they head
north, houses and the bay if they head east, houses and the industrial park if they head south.
With this proposed action, they would become increasingly trapped on the Northeast Ridge.

Keep in mind that butterflies have short life spans, and that in any given year there are only so
many good flight days due to wind and inclement weather. A Callippe Silverspot is estimated to
live three weeks, while the Mission Blue lives around two weeks. Within this limited window of
time and space, Callippes must find a mate while scouting the hilltops, and females will then lay
eggs on the violas. The Mission Blue butterflies are not known to disperse far from their larval
sites from year to year. The added barrier of houses and their accompanying death zones will
cause the gradual and consistent decline of the Northeast Ridge butterfly populations over time.

Examples of this process are evidenced in the historical past by the extirpation of Callippe
Silverspot at Twin Peaks (EA 3-12) and throughout San Francisco where it was first collected.
The Mission Blue, once abundant in San Francisco and first collected at Twin Peaks, is now no
longer an inhabitant in San Francisco. Just recently it was declared extirpated at Twin Peaks.
This is also an ongoing process that is happening to the Mission Blue populations in Pacifica.
What was a contiguous and navigable landscape is now cut up by barriers and dangers. The
primary cause of the decline of the Callippe Silverspot is the loss of habitat from human
activities (EA 3-12), and it is for this reason that the existing habitat must be conserved.
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Moreover, it is imperative that we know more about the biology and ecology of the Callippe
Silverspot and the Mission Blue on San Bruno Mountain.

Lack of research on San Bruno Mountain

To the best of my knowledge, there has been minimal biological study on the ecology of the
Callippe Silverspot on San Bruno Mountain, especially over the last twenty five years. Until I
did my master’s thesis on the Mission Blue, there had been no studies of its juvenile ecology in
the field, and no scientific research about its biology for fifteen years. A similar vacuum exists
regarding the Callippe. The 1982 HCP research was concerned mainly with the population of
adults and their movement. Scientists netted thousands of adults, marked them with permanent
markers, then caught them again. In this way they determined how many there were, and how
far the butterflies dispersed. Prior entomologists from the beginning of the nineteenth century
until the 1950’s were more interested in adult collection and their taxonomy in relation to other
species. They preserved adults in cases, compared specimens, and documented morphological
variation and geography.

In the EA, there are no discussion of research goals or methodologies, only rough maps,
repetition of past reports from consultants, and poorly made assumptions about the future. There
is no way to tell who did the surveys, when, what was measured, and how they did what they
did. The data gathered is incomplete, and does not describe the ecology of the site. What we do
have are confusing data about the abundance of butterflies and host plants.

The distribution of the Callippe Silverspot host plant Viola pedunculata mapped by the EA is
unclear. The text states, “Figure 3-3 shows the distribution of the Callippe Silverspot on the
mountain”, while the actual figure 3-3 states “Grassland that supports Callippe Silverspot
habitat”. Do the maps indicate adult sightings, or grasslands that have viola? Obviously, not all
the grasslands have viola, or offer the same topographical features of shelter, protection, and
hilltops for mating. The maps do not tell us exactly what the habitat is, where it is, or in what
abundance or density.

In Figure 3-4 is depicted the “Distribution of Viola on San Bruno Mountain, 2005”. The
legend shows red cross hatches for the Viola followed by “(120 acres)”. There is nothing further
to indicate how many plants per area (density) are within the cross hatched areas. Exactly what
sort of habitat is indicated? How many violas are present on the ground to merit cross hatching?
Have Callippe Silverspots butterflies been observed in the cross hatches? In what numbers?

Figure 3-5 is the “Distribution of Viola on Northeast Ridge 2005 where Viola pedunculata is
documented as occupying 35.4 acres. At the northern edge of the Northeast Ridge where it
meets the Guadalupe Parkway it is not clear what vegetation type is there, being a cross hatched
yellow and black. How many plants are on the 35.4 acres? How is the distribution of plants in
space?

Later, based on averages of three years of viola plant counts, the EA states that “there are
approximately 133.5 acres of viola habitat throughout the mountain, of which 24.8 acres are on
the Northeast Ridge. (EA 4-30)”. Moreover, that “proposed 2007 VIM would result in the loss
of approximately 2,514 viola plants or 3.1 acres of viola habitat (including the loss of 0.8 acres
of viola habitat which occurred during the recent infrastructure grading.)”. Relevant aspects of
Table 4-4 of the EA is copied below for clarity in reading:
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Table 4-4. Comparison of Viola Habitat Impacted by 1989 and 2007 VTMs

1989 2007
Development Development

Proposal Proposal
Estimated number 5,830 2,514
Of viola plants
Impacted
Estimated acres of 8.6 3.1
Viola habitat
Impacted

The 1989 plan shows approximately 678 viola plants per acre of habitat, while the 2007 plan
shows 810 plants per acre. There is no source cited for the data for 1989 plant counts; the 2007
proposal is for the average of three years of data. Based on the 2007 counts and the 24.8 acres of
viola habitat on the northeast ridge (EA 4-30) I arrived at the number of EA estimated plants:
20,088 viola plants. The proposed action would therefore destroy over 12.5% of the viola
population outright, then cause the decline of the remaining violas over time. This is significant.

Within the area I surveyed at the Northeast Ridge in 2007, in prime Callippe grassland, the
violas were found here and there in little clumps at a density of about 90 — 120 plants per acre
(369 plants over approximately 3-4 acres). My experience is that violas are not distributed evenly
in large masses across the grassland as summarized by the EA. The report by Longcore et al.
mentioned above, also shows that violas are concentrated in some areas of the grassland more
than others. The violas are located in small patches in limited numbers; they were most
abundant on the south facing slopes, in wet soils where also grows long petaled iris and
Ranunculus californica. The ecology of the viola is as specific as the endangered butterflies. A
vegetation survey of other remaining Franciscan grasslands such as Bayview Hill in San
Francisco is a good demonstration of the spottiness with which violas occur. At the Northeast
Ridge of San Bruno Mountain, the violas are concentrated in the midst of the proposed action
next to, above, and below the grove of Eucalyptus trees.

Mitigation restoration and management

There is no mitigation offered that can replace Callippe Silverspot habitat. The proposed
HCP Amendment will result in the loss of soil and the seed bank, changes in the underlying
water table and flow of water, death of existing plants and invertebrates, and the destruction of
habitat for birds and mammals. All the ancient connections that bind these together are lost
permanently. The greatest mistake made by the original Habitat Conservation Plan was the
assumption that habitat, with its complex interaction of plants and animals, could be created from
scratch. Review of the history of the HCP, since 1982, demonstrates that it has not been possible
to successfully create butterfly habitat.

A restoration site is often either a human constructed site or a continually managed one, one
more akin to a garden of natives rather than a wild place. By definition, a wild place more or less
takes care of itself, and needs little human attention. This is the end goal of restoration. The
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Northeast Ridge in its current state is still in a state of ‘wild’ness provided it is not further
encroached upon and destroyed.

In some restoration areas such as on San Bruno Mountain and Milagra Ridge, workers and
volunteers have outplanted nursery grown lupines for Mission Blues to lay eggs on. This is not
new habitat, but merely supplementing the existing population of lupines. It is not beneficial in
all cases, as introduced fungal infections from potting soils can enter the native soils.
Additionally, human caused die back of planted lupines has been reported in several instances. It
is my experience that nurseries growing native plants cannot replace the genetic and evolutionary
gold mine of nature, nor can dozens of field workers yielding weed wrenches and herbicides.

As for the larval host plants of the Callippe Silverspot, restoration nurseries have been unable
to grow the violas, much less plant them out into the wild. Its seed are few, hard to collect, and
do not germinate well in the nursery. The existing plants in the field are irreplaceable. In order
to conserve populations of the Callippe Silverspot on San Bruno Mountain, all of its remaining
habitat must be conserved.

It is repeated numerous times in the EA that “scrub is rapidly encroaching upon the
grasslands, and that the grasslands are being overtaken by weeds”. The EA’s unsupported
proposition is that without dollars from the Brookfield Homes Endowment, the Northeast ridge
grasslands of San Bruno Mountain would soon be nothing more than a patch of weeds, useless to
butterflies. It is repeated in advertisement fashion that “Impacts to the Callippe Silverspot under
the proposed 2007 VIM are mitigated to not significant through Brookfield Northeast Ridge II
LLC’s commitment to preserve the dispersal corridor along Guadalupe Canyon Parkway,
preserve high value hilltopping habitat at Callippe Hill, and dedicate endowment funding for
increased management of invasive plant species (EA 4-37 and others)”.

“With no additional funding, continuation of the current management program would result in
the continued loss of grassland habitat and likely eventual decreases in butterfly distribution. (EA
2-15)?

“Over the last 25years, management efforts on the Mountain have not been able to keep pace
with observed landscape level changes that are occurring from 1) the expansion of coastal scrub
over large areas of grassland; and 2) the influx and expansion of herbaceous and grass weeds
within the native grasslands — especially on drier and lower elevation slopes (TRA
Environmental Sciences, Inc. 2007) (EA 3-6)”

While there have been changes in San Bruno Mountain’s vegetation communities, more
management dollars to fight this process is limited in what can be accomplished. Succession is a
dynamic process, not a straightforward one. On the slopes of San Bruno Mountain, grasslands
do not automatically go to scrub, and scrub to forests, as paid managers would sometimes have
one believe. Vegetation communities are also where they are due to geography and exposure,
water above and below ground, soil structure and content. It is no coincidence that oaks are
located in San Bruno Mountain’s protected canyons, willows are along the waterways, and
grasslands are often on the ridges.

In their own relatively intact state, wildland sites have an organism - like quality that allows
them to resist invasion, heal themselves from damage, and incorporate new elements into their
existing ecology. What they most need to survive are lack of fragmentation, distance from the
dead zones of human civilization, and time to adjust to new and novel organisms.
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I'have noted little habitat restoration work done for the benefit of endangered butterflies at the
Northeast Ridge over the past eleven years. The only human ‘management’ at the Northeast
Ridge I have observed have been negative: four wheel drive vehicles driving through the
grasslands as part of monitoring; and the repeated paving of gravel over the fire road near what is
nicknamed cow ravine. This destroyed an important cluster of the Lupinus formosus host plant,
as well as Mission Blue caterpillars.

Management is something that occurs after the fact. After destruction and construction has
already taken place, and the decline has begun. This is an opportunity to prevent the damage
from taking place beforehand, and work on mending the collateral damages of civilization. The
protection, attention, and care we give to our endangered butterflies at this point are not adequate
to ensure their long term survival. This destructive proposed action under the guise of
conservation and enhancement is a demonstration of this fact.

Another feasible alternative exists

It is important to ask “How can we can make a wise investment in the future of our society?”
in this time of tremendous environmental destruction and heightened awareness and
consciousness of our planet. It is not “How many homes can we build here and get away with
it?” or “How can we twist words and facts around to show that we are having no significant
impact on the planet?” or “How can we buy our way into the future with endowments making us
‘net beneficial’?” or “How much money can we mine out of destroying nature’s creation that
has taken millennium?”. Rather, to further the purpose of conservation and recovery of listed
species, the questions that must be answered are “How can we best protect, educate and steward
the natural world that has been our gift to live in?”, and “How can we share this vision with the
Bay Area, the United States, and the world as a whole to gather widespread support?”

The continued development of the Northeast Ridge is the collective destruction of a
biological, ecological, and cultural heritage that is ancient, priceless, and precious beyond words.
The amendment must not be approved based on the premise that the Northeast Ridge of San
Bruno Mountain was always a “planned parcel” as seen by the HCP. Today, we have a better
understanding and love for the complexity and importance of the Franciscan landscape. We can
reverse gears and make the conservation of this ecological treasure house a first priority.

In protecting the Northeast Ridge from further development, no money will flow into the
pockets of developers, vendors, and construction workers. The local governments will also miss
out on revenue from taxes and additional residences. What must be put forward is a new vision
of San Bruno Mountain, and our societal relationship to nature. Money must be solicited from
other sources to protect and guard the mountain. This investment in the future will bring respect
and support, and lead to funding and cash flow in the long term. Imagine eco tours in our own
backyard highlighting the rarest and most unique environment in the world. Visualize school
children learned in the ways of plant taxonomy and plant chemistry; non invasive scientific
research on rare butterflies; landscape architects and design classes using the mountain as a
source of inspiration and knowledge. As evidenced by the GGNRA event Big Year in
Endangered Species, this ecological knowledge is slowly spreading.

The butterflies are a symbol and keystone of the San Francisco Bay Area, they are our panda,
our rhinoceros, our snow leopard, our elephant. To honor their presence here is to root ourselves
in this landscape, and give a little something back to mother nature herself. A local naturalist
Norm Gershenz of the Center for Ecosystem Survival invented the save a rainforest acre;
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collecting pocket change fed into parking meters. He raised millions for conservation in places
like Palau and Costa Rica. Conservation in places many people will never see or experience.
Why not push for the conservation of biodiversity right here in the midst of a vibrant, ‘green’,
and educated urban metropolis? If the will and vision are there, the money will follow. There
does not have to be a loser, the landowner and developers must be fairly compensated for their
inability to build any further on San Bruno Mountain. There are many other places that have
already been ruined, that would be well served by new construction and renovation. We must be
firm about what can and cannot be created by the human hand. We must set priorities that
commit to conservation, education, and stewardship, and demonstrate our collective wisdom.

I ask you to consider the alternative not provided by the environmental assessment, and that is
to opt for the full protection of the Northeast Ridge at this moment in time. No more grading,
building, and destruction of endangered butterfly habitat. We must allow for a broader vision for
the human community that guides our relationship to the natural world. I urge that you consider
the biological and monetary value of the Northeast Ridge, the impact of the proposed action, and
how an investment in butterfly habitat will pay off down the line in spiritual, educational, and
monetary ways. Good luck.

Sincerely,

Thomas Y. Wang

City College of San Francisco
Ocean Campus

50 Phelan Avenue

Box EH/F

San Francisco, California 94112
tywang@ccsf.edu

Individual Comment Letter #11 — Coffey
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September 3, 2009

Sam Herzberg, Senior Planner

San Mateo County Parks Department
455 County Center, 4™ Floor
Redwood City, CA 94063

Re: Mitigated Negative Declaration for San Bruno Mountain Habitat Conservation Plan
Amendment #5

Mr. Herzberg,

I recommend the San Mateo Board of Supervisors reject this mitigated negative
declaration because, based on my review of the documents, there is a potentially
significant impact to the endangered species under question. This impact exists because
the annual funding requirement specified in HCP Amendment #5 for the mitigations
cannot be achieved by the means stated there.

The need for adequate funding is built into the law that permits the taking of an
endangered species. One of the criteria for the issuance of a Section 10(a)(1)(B) permit is
that the management plan be adequately funded.

* “The applicant will ensure adequate funding for the conservation plan and
procedures to deal with unforeseen circumstances.” (Environmental Assessment,

p. 1-7).
And HCP Amendment #5 states:

* A basic element of the HCP is creation of a funding mechanism which is able to
support the monitoring, research, enhancement and other conservation techniques
provided in this HCP for permanent habitat conservation. The amount of funding
must be adequate and protected against inflation. (HCP Amendment #5, p.1)

Given this, I expected to find a section in the Mitigated Negative Declaration, HCP
Amendment #5 or its supporting documents that laid out funding requirements for the
management plan over time and showed the funding sources that would meet those
requirements. There does not appear to be such a section. So I have tried to gather this
financial information from various parts of these documents. I have supplemented this
with material from USFWS documents obtained through FOIA. Copies of these latter
documents are attached to this letter as exhibits.

HCP Annual Funding

As is appropriate given the above mentioned criterion, the annual amount required to
support the HCP is declared in the HCP itself. Under Amendment #5, the Amendment
before you, Section V.B specifies the required annual amount of funding: $400,000. (p.
2) It is worth noting that this is the same annual amount that was stated in the

Q/2/n0 1
58



Environmental Assessment published in 2007. In other words, there has been no
adjustment for inflation between 2007 and May, 2009.

Further, according to USFWS documents obtained under the Freedom of Information
Act, $400,000 is less than the annual requirement identified by the Plan Operator and
Permittees during the time the HCP amendment was being developed 5 years ago. See,
for instance, emails from Michael Murphy of San Mateo County to USFWS, San Mateo
County and TRA personnel on 7/15/2004 (FWS 04920); Administrative Draft, San Bruno
Mountain Habitat Conservation Plan, Five Year Management Plan, July 2004 (FWS
04935 through FWS 04937); and email from Craig Aubrey to USFWS personnel pm
10/6/2004 (FWS 05071). These are collectively attached as Exhibit A. The figure used in
those documents for the highest level of stewardship is $415,000 per year. As adjusted
using the Consumer Price Index for Urban Wage Eamners and Clerical Workers within the
San Francisco-Oakland-San Jose area, this is approximately $465,000 in 2008 dollars,
16% more than the $400,000 specified in Amendment #5.

Sources of Funding

But when we look to the sources of funding, we find that, as currently stated, HCP
Amendment #5 does not even provide for an annual funding of $400,000. Complete
information about funding sources is not in HCP Amendment #5, so I also consulted
additional documents published by USFWS with the Amendment last May, specifically
the Biological Opinion and Findings and Recommendations as well as San Mateo
County’s Mitigated Negative Declaration (full titles in the References).

The first thing to note is that the financial information among these documents is not
consistent. All of the documents agree that there is a twofold source of funding for the
HCP under the proposed amendment:

1. Charges on housing units assessed in the original HCP plus charges on residential
and non-residential units to be assessed under the proposed HCP

2. A one time $4 million grant from the developer, Brookfield Northeast Ridge II
LLC that will be invested in a non-wasting endowment

However, they do not agree as to which portions of the housing unit assessment are
subject to cost of living (inflation) increases. And there is also significant disagreement as
to the amount of the 2007 per unit assessment of housing units built under the existing
HCP.

Residential Unit Assessments

Table 1 shows references to the charges assessed on residential units in four documents:
1) the Mitigated Negative Declaration 2) HCP Amendment #5; 3) Biological Opinion; 4)
Findings and Recommendations. Please note the discrepancies in the per unit amount for
the units under this new amendment. They range from $800 (2006 dollars), $850 (2007
dollars) to $808.09 (2008 dollars). Some of this discrepancy is apparently due to different
interpretations of the inflation adjustment. HCP Amendment #5 itself says that only that
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part of the charge assessed in the original HCP is subject to inflation; the charge assessed
in this amendment is not. Of the 3 other documents reviewed, only one, the Biological
Opinion, appears to agree with this. The Mitigated Negative Declaration does not. I don’t
need to tell you that, over time, whether an assessment is adjusted for inflation makes a
big difference in the amount of money available from these assessments.

Similar concerns exist as to the total amount of revenue that is expected annually from
these residential assessments, as Table 2 shows. As mentioned earlier, HCP Amendment
#5 anticipates $400,000 annual funding. It anticipates that $200,000 of that will come
from interest on the $4 million endowment. So the remaining $200,000 has to come from
the annual residential assessments.

The annual residential assessments can be broken down into two parts: the amount from
the existing housing units, and the amount expected from the new housing units, which
are covered under HCP Amendment #5. The Biological Opinion and the Findings and
Recommendations each give a figure for the amount realized from assessments on
existing houses: the Biological Opinion states that in 2007, revenues were approximately
$130,000 (p. 7) and the Findings and Recommendations states that in 2005, the revenues
were approximately $140,000' (p. 25)

The Biological Opinion (p. 7) and the Findings and Recommendations (p. 25) both
expect approximately $75,000 from the new residential units. The Findings and
Recommendations document gives the number of units: 88 new homes (the 17 currently
under construction and the 71 in the proposed Amendment)’. (p. 25)

Table 3 and 4 look at the anticipated revenues from assessments on the 88 new housing
units given the base amounts given in the documents under review. Since many of the
documents give a total per-unit estimate, Table 3 calculates totals for 88 units. However,
since HCP Amendment #5 breaks down the per-unit assessment for the new housing
units into the part due to the original HCP (in (V)(B)(3)(a)), and the part due to this
Amendment in ((V)(B)(3)(b)), and since the part specified in (V)B)(3)(b) is not subject to
inflation, the total expected annual revenues in Table 3 are not apt to be correct.

So Table 4 looks at the two documents which break down the per unit assessment into an
original HCP component, and a Amendment #5 component, and calculates the total per
unit assessment, and a total assessment for all units. These documents are the Mitigated
Negative Declaration and Findings and Recommendations. These two documents have
different values for the existing HCP per unit assessment in 2007 dollars, hence their total
values are different. For the Mitigated Negative Declaration, with a 2007 per unit
assessment of $44 .82, the annual total for all units is $67,097.47. For Findings and
Recommendations, with a 2007 per unit assessment of $88.56, the annual total for all

' T was not able to find a derivation of either $130,000 or $140,000. But given the two
vastly different figures given as the per-unit assessment in 2007 ($44.28 in the Negative
Declaration, and $88.56 in the Findings and Recommendations), I have to wonder
whether either $130,000 or $140,000 is accurate.
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units is $71,122.70. Not $75,000, but $67,000 or at most $71,000 can be expected under
this funding leg of HCP Amendment #5.

That means that the proposed restoration program is starting with an $8,000 or at least a
$4,000 annual shortfall from this funding source. And since the greater part of the
assessment on the new units is not subject to inflation, that shortfall will increase each
year. How is that shortfall going to be addressed?
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$4 Million Non-Wasting Endowment

There is a reassuring consistency in the documents reviewed here about the amount of
annual revenue expected from the $4 Million Endowment to be supplied under HCP
Amendment #5 by Brookfield Northeast Ridge II LLC. All of them state that they expect
$200,000 annually, a 5% annual return. HCP Amendment #5 specifies that the $4 Million
will be used to establish a non-wasting endowment to be managed by the Trustees (p. 2).
A non-wasting endowment is one sufficient to generate annual earnings equal to
inflation-adjusted ongoing costs. This means that some portion of earnings is reinvested
so that endowment principal grows, and the earnings are sufficient to fund inflation-
adjusted ongoing costs in perpetuity.

One has to ask whether 5% is a reasonable return to expect from a $4 Million non-
wasting endowment, and if it was reasonable to expect a 5% return when these
documents were in preparation, is it still reasonable to expect it after the recent financial
crisis?

Also relevant here is the fact that the Trustees and Operators of the San Bruno Mountain
HCP are all California public agencies, and, as such, may be subject to Section 53600 of
the California Government Code which limits investments to more conservative
instruments. One source I found, published before the 2008 crash, suggests that non-
wasting endowments under such rules can expect annual earnings of 2.2%".

These are questions for legal and financial experts.

HCP Funding History
The past history of funding for this HCP gives evidence that careful financial planning
needs to be part of the analysis for the HCP. Section V.B of the original HCP says:

*  “Upon full implementation of the program, it is anticipated that the amount of
annual funding will be in excess of $60,000.00, which has been determined to be
sufficient for habitat conservation.” (SBM HCP Steering Committee, 1982, p. V-
5).

According to the HCP Plan operators, the funding was adequate for some years. In a
background memo on the San Bruno Mountain HCP Funding Program forwarded by Sam
Herzberg of San Mateo County to USFWS personnel, it is noted that:

* “For the first ten years of the Trust, income exceeded expenditures. ... Beginning
in fiscal year 1993-1994, the trend reversed itself, with expenditures exceeding
income, as more ambitious habitat conservation and enhancement activities were
undertaken on the Mountain.” (FWS 04523; Attachment to memo sent by Michael

> Sherry Teresa, “Financial Considerations”, p. 141, in Nathaniel Carroll, Jessica Fox and
Ricardo Bayon, eds. Conservation and Biodiversity Banking, Sterling, VA: Earthscan.
2008.
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Murphy 3/3/2004, FWS 04521). Copies of these documents are attached as
Exhibit B.

And a SBM HCP Budget showing actual and projected figures from 1999 through 2013
shows total available funds going negative in 2009. (FWS 04914; Attachment to memo
sent by Sam Herzberg to Craig Aubrey 7/14/2004, FWS 04913), Copies of these
documents are attached as Exhibit C.

Conclusion

There are several ways the proposed HCP Amendment #5 does not meet the test of
adequate funding:

e $400,000, the annual requirement as stated in HCP Amendment #5 is the same
as the requirement stated in the Environmental Assessment published in 2007.
There has been no adjustment for inflation.

* Anticipated annual revenue from the assessment on new residential housing
units has been overstated by from $4,000 to $8,000 in current dollars.

* The charge assessed by HCP Amendment #5 on new residential units will not be
adjusted for inflation with the result that the amount in real dollars available will
be less each year.

» Itis not at all certain that a $4 Million non-wasting endowment managed by the
San Bruno Mountain HCPs can yield an inflation-secure income of 5% per year.

Hence the conclusion of the Mitigated Negative Declaration, that potential significant
impacts have been reduced to less than significant levels, has not been reached.

There is general agreement among all of us who care about San Bruno Mountain that the
preservation of its species requires human intervention, and thus, money. The grasslands
necessary for both the Callippe Silverspot and Mission Blue butterflies are disappearing,
and will not survive without restoration. So I am sympathetic to the attitude expressed
throughout these documents that this housing development will help the butterflies
because it will provide funds for restoration. But fees from developers who want to build
on endangered species habitat are not the only way to raise money. Conservation
organizations have been very successful at raising funds to acquiring land and restore
open space, particularly here in the Bay Area. Our own organization, San Bruno
Mountain Watch, has a history of such land acquisition: we were instrumental in the
acquisition of the shellmound area in South San Francisco, a significant archaeological
site, and its transfer to San Bruno Mountain State and County Park. We are in the process
of further developing this land acquisition aspect of our mission, as well as increasing our
historic commitment to restoration. And this well-established method of raising money to
preserve and restore land does not involve putting an endangered species at risk of
extermination, which the plan before you does.

You have a chance to stop this and I urge you to do so.
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Craig Aubrey's e-mail 1

w * ‘ Laura Valoppi To: "Michael Murphy" <MMurphy@co.sanmateo.ca.us>
" “‘ ., 07 /2004 0413 P cc: Craig_Aubrey@fws.gov, Kobernus@traenviro.com,
" 19/200 3PM Lori_Rinek@fws.gov, Reid. TRA_PO.TRA_DOM@iraenviro.com,
. ‘% "Samuel Herzberg" <SHerzberg@co.sanmateo.ca.us>

Subject: Re: need 5 year monitoring plan

Mike,

| spoke briefly with Jim Morroe, and he is inundated this week with litigation issues. He will give you a call
likely sometime next week to discuss the below issues with you.

'm out of the office until Aug. 4.

Laura

"Michae! Murphy" <MMurphy@co.sanmateo.ca.us>

"Michael Murphy” To: <Laura_Valoppi@fws.gov>
<MMurphy@co.sanma cc: "Samuel Herzberg” <SHerzberg@co.sanmateo.ca.us>,
teo.ca.us> <Craig_Aubrey@fws.gov>, <Lori_Rinek@fws.gov>,
. <Kobernus@traenviro.com>,
07/15/2004 04:01 PM <Reid.TRA_PO.TRA_DOM@traenviro.com>

Subject: Re: need 5 year monitoring plan

Laura--Sorry for the delay in getting the 5 year plan to you. The draft plan became available for
internal review shortly before the Trustee's meeting. After the Trustees meeting, we met
internally to discuss how the plan might need to be revised to reflect the concept of a progressive
list of priorities depending on an available level of funding. The need for revision is based on
recent discussions conceming the form of the HCP amendment and the expectations of the
Service, particularly with regard to the level of funding required to carry out the Plan, and the
requirement for assured funding. The following are what we see as the basic assumptions and
expectations underlying the process as we move forward:

1. Restatement of goals and objectives in the HCP amendment, coupled
with changes that have happened on the Mountain in the past 20 years,
suggest a need for higher level active stewardship than can be sustained
under current funding.

2. The 5-year plan was always intended to be the place where the
details for implementing goals and objectives would be set out.

3. Accordingly, the County, as Plan Operator, has compiled a 5-year plan
that shows in detail how several levels of stewardship may be accomplished,
including an effort that would cost approximately $415,000 per year.

4. We believe that, while not necessarily legally mandated,
the higher level of effort is scientifically warranted, and is certainly a desirable

level of active management which responds to a broad range of public,
agency and local government concerns.

FWS 04920
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Craig Aubrey’s e-mail 1

Craig Aubrey To: Susan C Hill/SAC/R1/FWS/DOI@FWS
. cc: Laura_Valoppi@fws.gov@FWS
10/06/2004 01:19 PM Subject: interest Gained from an endowment

Susan,

We are currently working on an amendment to the San Bruno Mountain HCP. Estimates provided by the
consultants indicate that O&M will cost about 415K per year. There is about 120K per year guaranteed
now. So, we need approximately 300K per year in 2004 dollars to manage the mountain. We are trying to
estimate what size endowment we would need to generate this amount. Can you help? We know that
this is based upon the interest rate but we don't know what is safe to assume and we don't know how to

account for increases in costs (inflation?).

We assume you know aboul this because we expect that all of the banks have lo deal with this. Thank
you,

Craig

FWS 05071
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The historical funding pattem for the HCP reflects the areas of emphasis over the course
of the life of the HCP. For the first ten years of the Trust, income exceeded expenditures. As
noted, income was fairly substantial from the outset, due to the fact that interim payments were
being received even though development on the Mountain was not yet underway. Income was
further bolstered by a planning assistance surcharge, assessed against any developer requesting
the assistance. On the other side of the ledger, expenditures were lower during the early years of
the Plan due, in large measure, to the need to investigate and experiment with habitat
conservation techniques prior to implementing a more ambitious program of conservation and
enhancement activities mountain-wide. Further, the Trustees recognized the value of developing
a healthy surplus in the Fund early in the program to provide for emergency situations where a
commitment of substantial funds might be necessary. Beginning in fiscal year 1993-1994, the
trend reversed itself, with expenditures exceeding income, as more ambitious habitat
conservation and enhancement activities were undertaken on the Mountain.

As noted above, the threshold amount of revenue determined to be adequate for habitat
conservation purposes has increased from $60,000 in 1983 to about $107,000 today. The actual
amount of revenue received currently stands at about $160,000 to $170,000 per year.

3. Funding Issues for Consideration in the HCP Amendment Process.

As noted above, for the last ten years the yearly expenditures for habitat conservation
purposes have tended to exceed the income from development on within the HCP area. While
the income has in fact exceeded that considered adequate for implementation of the Plan when it
was adopted in 1983, the Trustees have been confronted in the last several years with the task of
making tough choices among different proposed restoration and enhancement activities, and
between these activities and monitoring requirements. All parties agree that additional funding
would significantly enhance the ability to fully carry out the objectives of the Plan.

The options for additional revenues under the current funding provisions of the HCP are
limited. As noted above, the funding source for the Plan is development authorized under the
HCP. With a few exceptions, all development is completed under the Plan and this development
pays into the HCP Trust Fund at the amounts specified in the Plan. Thus, the prospect of
additional significant amounts of funding from future development is limited.

The current HCP Amendment Project will include an examination of methods for
increasing the annual funding revenues coming into the Plan. While the HCP participants are
constantly seeking grant monies to carry out projects that further the goals of the HCP, it is
recognized that an assured flow of annual funding is needed to fund the annual HCP Operating
Program. The County is currently seeking grant funds to engage an economic and planning
consultant to evaluate possible funding mechanisms that can be levied on existing as well as new
development. Among the vehicles that will be explored are benefit assessment districts, parcel
taxes, and other similar funding mechanisms currently provided for in California law. Such
mechanisms can take the form of, for example, open space districts, fire abatement districts, and
habitat management districts. The HCP amendment process will also include a thorough review
of the legal constraints that may impact the selection of a particular funding mechanism,
including but not limited to, the impact of Proposition 218 voter approval requirements.

FWS 04523
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Craig Aubrey's e-mail 1

"Samuel Herzberg" To: <lLaura_Valoppi@fws.gov>
f_m’ <SHerzberg@co.sanm cc: <Craig_Aubrey@fws.gov>, <Lori_Rinek@fws.gov>,
. ateo.ca.us> <Dadmundson@jsanet.com>, <dzippin@jsanet.gov>,
<Harris. TRA_PO TRA_DOM@traenviro.com>
03/09/2004 06:01 PM Subject: Fwd: Funding Memos
Laura,

Here are the memos I referred to. No decision has been made regarding
a funding mechanism. We are still in the discussion stage.

Sam
----- Message from "Michael Murphy” <MMurphy@co.sanmateo.ca.us> on Wed, 03 Mar 2004 10:08:04
-080Q -----

To: <julia@supportparks.org>

cc: "Mary Bums" <MBurms@co.sanmateo.ca.us>, "Samuel Herzberg"
<SHerzberg@co.sanmateo.ca.us>, "Victoria HARRIS" <Harris@traenviro.com>, "Patrick
Kobernus" <Kobemus@traenviro.com>

Subject Funding Memos

Here are the two memos (plus attachment) re funding.

Memo te HCP funding.doc Memo ie HCP Funding ARetnalives.doc
SAN BAUNO MOUNTAIN HCP FUNDING OPPORTUNITIES doc

FWS 04521
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Individual Comment Letter #12 — David Schooley
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September 4, 2009

Sam Herzberg, Senior Planning
San Mateo County Park Dept,
455 County Center

Redwood City, CA 94063

Dear Sam,

I watched the country’s first so-called “Habitat Conservation Plan” developed
on San Bruno Mountain.

The critical and visionary Rare and Endangered Species Act was deeply
weakened by the HCP, which vastly increased corporate control over wildlife and pristine
habitat. The HCP has become a weapon of convenience in America’s increasing
despoliation of the natural world.

Naive at the beginning, I was sure that after having miraculously saved the
Mountain’s Saddle, our government would move forward and purchase other, fragile
portions of San Bruno Mountain, protecting rare species habitat; even, perhaps, acquire
extra space surrounding troubled habitat.

My expectations proved far off the mark. Our own original Mountain
defender group, the Committee to Save San Bruno Mountain, split apart in the early
1980°s when faced with the growing influence of the new Habitat Conservation Plan.
At the same time, though, we received honest and thorough responses from scientists
around the world opposing this new legal permission to kill rare species on private
property. By now the HCP had swept through the cities surrounding San Bruno Mountain
in San Mateo County, into the State of California, to Washington D. C. and back again.
While shredding the fragile framework provided in the original Rare and Endangered
Species Act for maintaining a balance of biodiversity, the HCP allowed token, after-the-
fact “recreations” of the habitat that was destroyed. These “recreations”, as predicted
decades ago by concerned scientists, have been an almost complete failure.

For almost thirty years we have tried to expose this unscientific “take”
of endangered species. First, we did a careful photo monitor check at those sites where
habitat of the Mission Blue butterfly were supposed to be “recreated”. This photo survey
clearly demonstrated that no such habitat was ever brought into being. The report we
prepared based on this survey was sent to the city governments immediately surrounding
San Bruno Mountain, to the County of San Mateo as well as to the U.S. Fish and Wildlife
Service, but was met with silence on all fronts.
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We’ve joined with concerned citizens in other parts of the country who have
watched similar destruction of irreplaceable habitat in their neighborhoods. Together with
them we’ve held conferences to expose the real long-term implications of the friendly-
sounding HCP . We’ve circulated documentation about its unscientific basis. Locally,
we’ve given many talks, and continue to lead walks and hikes on San Bruno Mountain,
where people can see the debacle of “habitat recreation™ with their own eyes.

Nevertheless, the HCP’s legal sway remains unbroken across the country. There
has been no crack in its armor. At the moment it provides cover for a proposed
development of 77 new homes on the Northeast Ridge of San Bruno Mountain, whose
exact plans have changed again. Currently, the proposal includes taller buildings than
before and a narrower corridor for rare and endangered Silverspot butterflies. In addition,
funding levels for the corridor are insufficient.

It is time that public servants like yourself, with direct responsibility for
implementing this flawed manipulation of environmental protection stop rubber-stamping
new HCPs and begin to seriously question its long, sorry record of unredeemed
destruction.

Sincerely yours,

David Schooley
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Individual Comment Letter #13 — Bruce Bell
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c : gANsIPRONMENTAL : Phone: 845-781-4844

ASSOCIATES, Inc. Fax: 845-782-5591
CEA ENGINEERS, P.C. www.ceaenviro.com
Mailing Address Address For All Deliverles Other Than US Postal Service
PO BOX 656 307 MUSEUM VILLAGE ROAD
MONROE, NEW YORK 10949 MONROE, NEW YORK 10950

Sender’s Email: b.bell@@cea-enviro.com

September 1, 2009

Mr. Sam Herzberg

San Mateo County Parks Department
455 Count Center, 4% Floor
Redwood City, CA 94063

RE: San Bruno Mountain Habitat Conservation Plan Amendment #5
Initial Study/Mitigated Negative Declaration Comments
CEA No. 08031

Dear Mr. Herzberg:

I have been retained by San Bruno Mountain Watch to review and prepare comments on
the “San Bruno Mountain Habitat Conservation Plan Amendment #5 Initial
Study/Mitigated Negative Declaration” dated August 2009 (2009 ND), with regard to
stormwater and sediment impacts.

I am currently president of Carpenter Environmental Associates, Inc., (CEA) of Monroe,
New York, an environmental science and engineering firm. [ hold a Bachelor's degree in
civil engineering, a Master's degree in environmental engineering, and a Ph.D. in
environmental engineering, all from New York University. I am a registered professional
engineer in New York, New Jersey, and Pennsylvania. I am Board Certified as an
environmental engineer by the American Academy of Environmental Engineers. I have
over 37 years of experience in environmental engineering with specialties in wastewater
treatment, stormwater management, and water pollution. My experience includes the
design and evaluation of stormwater management plans and facilities, preparation of
Stormwater Pollution Prevention Plans, and evaluation of stormwater and sediment
impacts from development. My experience also includes wastewater treatment plant
design and water quality modeling. I was Professor of Environmental Engineering at The
George Washington University where I taught courses in environmental engineering at
the undergraduate and graduate levels and directed graduate and sponsored research.

In preparing these comments, in addition to the 2009 ND, I reviewed the “San Bruno
Mountain Habitat Conservation Plan Amendment Environmental Assessment,” October
2007 (2007 EA); the “Northeast Ridge Development of San Bruno Mountain Final EIR,
December 1982”; the 1989 Amendment to the 1989 EIR, the Northeast Ridge Unit II EIR
Addendum dated June 2007; and the “Brisbane Lagoon Sediment Study: Best
Management Practices,” May 5, 2005.
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September 1, 2009 CEA No. 08031
Page 2 of 3

The 2009 ND asserts that the effects of the proposed development are not significant with
regard to substantial erosion or siltation. The 2009 ND does not provide any additional
mitigation measures for erosion or siltation beyond those provided in the previous 2007
EA. The 2007 EA relies exclusively on the findings in the 1982/1989 EIRs for the
Northeast Ridge Developments and mitigation measures contained therein to arrive at a
not significant finding with regard to substantial erosion or siltation. The mitigation
measures relied upon in the 2007 EA from the 1982 EIR are listed as temporary
catchment basins and sediment traps and the addition of tide gates at the Brisbane
Lagoon. No new mitigation measures were added from the 1989 EIR (Table 4-1).

The 2009 ND maintains that the effects of the proposed development are nof significant
with regard to generating polluted or increased surface water runoff. The 2007 EA relies
on the conclusions of the 1982/1989 EIRs for the Northeast Ridge Development and
mitigation measures contained therein to arrive at a not significant finding with regard to
rate or amount of surface runoff. No mitigation measures from the 1982 or 1989 EIRs are
listed in the 2007 EA (Table 4-1).

The 2009 ND maintains that the effects of the proposed development are not significant
with regard to the degradation of water quality. The 2007 EA also relies on the
conclusions of the 1982/1989 EIRs for the Northeast Ridge Development and mitigation
measures contained therein to arrive at a not significant finding with regard to
degradation of water quality. No water quality mitigation measures from the 1982 or
1989 EIR are listed in the 2007 EA (Table 4-1).

Stormwater management has progressed greatly since the 1980s. The entire regulatory
structure has changed with the advent of NPDES permits for stormwater discharges
during construction. Today, there is a much greater understanding of the need to control
pollution from stormwater, the rate and quantity of stormwater discharges, as well as a
much greater understanding of means to do so.

The analyses done and the mitigation measures proposed in the documents I have
reviewed are not sufficient to support a finding of no significant impacts on water quality
from erosion and sediment transport and other pollutants found in stormwater from the
proposed Northeast Ridge Development; particularly in light of the impacts on Brisbane
Lagoon from previous construction on Northeast Ridge. The mitigation measures
proposed do not include most of the standard best management practices (BMPs)
contained in current Stormwater Pollution Prevention Plans (SWPPP). Mitigation
measures such as construction staging, rapid stabilization of disturbed areas, use of
erosion control blankets, drop inlet protection, and use of flocculants in sedimentation
basins along with BMPs such as silt fencing and stabilized construction entrances, can
reduce sediment and stormwater turbidity to low levels.
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San Bruno Mountain Habitat Conservation Plan Amendment #5
Initial Study/Mitigated Negative Declaration Comments

September 1, 2009 CEA No. 08031
Page 3 of 3

The lack of detailed analysis and the lack of mitigation measures contained in the 2009
ND and supporting documents do not support the 2009 ND’s finding of no significant

sediment stormwater, and water quality impacts.

84

Sincerely,
CARPENTER ENVIRONMENTAL
ASSOCIATES, INC.

- 74

Bruce A. Bell, Ph.D., P.E., BCEE
President
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Lewis Neal Buchner

5383 Bryant Avenue
Oakland, CA 94618

lewisbuchner@earthlink.net

September 2, 2009

Sam Herzberg, Senior Planner

San Mateo County Parks Department
455 County Center, 4th Floor
Redwood City, CA 94063

Re: San Bruno Mountain HCP Amendment — financing

Dear Mr. Herzberg,

I write to you in my capacity as a businessman with over twenty-five years of experience as a
CEQ; analyzing financial statements, directing senior accounting staff, writing business plans,
raising private equity funding, and interacting with boards of directors. My CV is available
should you need to review it.

In analyzing the SBM HCP Amendment #5, I find two significant problems with the proposed

funding methods: ignoring inflation, and being overly optimistic about the return on a non-
wasting endowment.

Based on my review of the documents and my experience and background, I believe there is a
potentially significant impact even with the mitigations proposed.

Ignoring inflation
Section V(B)(3)(b) of the Amended Text states, “The additional annual charges
described in this Section V(B)(3)(b) will not be adjusted annually for inflation.”

Given that the original 1982 HCP specifically (and correctly) provided for an inflation
adjustment, it is contrary to all prudent business practices to ignore inflation in the Amendment.
Just as the original $20/unit assessment in 1982 is now adjusted to $88.56/unit, the $716.73
assessment as proposed in the Amendment will likely be worth many times less in 30 years if not
adjusted. This is clearly a flaw in the logic of the plan and in contradiction to the fiduciary
responsibilities of the HCP Trustees.

Overly optimistic interest projections from a non-wasting endowment
The Amendment projects an annual 5% return on a non-wasting endowment.

I reference here the book published in 2008 called “Conservation and Biodiversity Banking: a
guide to setting up and running biodiversity credit trading systems”; edited by Nathaniel Carroll,
Jessica Fox and Ricardo Bayon; (Earthscan in association with the International Institute for
Environment and Development; London, England and Sterling, VA USA).

Who invests the conservation endowment and why does it matter?

Currently, the US Fish & Wildlife Service encourages bankers to provide a monetary
endowment to stewards sufficient to generate annual earnings equal to inflation-
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Lewis Neal Buchner

5383 Bryant Avenue
Oakland, CA 94618

lewisbuchner@earthlink.net

adjusted ongoing costs. They call this a ‘non-wasting endowment'. That means

the endowment's historic principal is not invaded and some portion of earnings is
reinvested so that endowment principal grows, and earnings thereon are sujficient to
fund inflation-adjusted ongoing costs in perpetuity.

The right endowment for any given mitigation property is dependent on a number
of complex evaluations. It is also conditioned upon whether the holder of the
endowment is a public agency. With an endowment, a portion of the income Jfrom

its investment is used for stewardship each year. The endowment can be a perpetual
source of income for stewardship because, first, the principal is left whole, and
second, the principal is allowed to grow at the rate of inflation. Only a portion of
the endowment's income is used for stewardship each year because the remainder is
added to the principal as an offset to inflation.

Most endowments for universities, hospitals and non-profits are invested in

balanced portfolios. A portion is invested in bonds for security and short-term

income and the remainder in stocks for appreciation. The division between the two

is often 20 to 50 per cent bonds and 50 to 80 per cent stocks, depending upon the

risk aversion of the organization and the stage of the business cycle. Depending upon

the exact portfolio, over the long-term (say 30 years) returns Jrom this kind of investment
average between 9 and 9.5 per cent a year. Since inflation averaged about 4 per

cent over the same period, there is, on average, about 4.5 to ini

Table 9.1 Privately held endowment

Amount (3) Per cent
Endowment 4,000,000 100.0
Investment earnings 340,000 8.5
inflation reinvested 160,000 4.0
Stewardship Income 180,000 4.5
Used for current expenditure and reserves
Table 9.2 Publicly held endowment

Amount (3) Per cent
Endowment 4,000,000 100.0
Investment earnings 260,000 6.2 (Bonds only)
Inflation reinvested 160,000 4.0
Stewardship income 100,000 2.2

Used for current expenditures and reserves
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Lewis Neal Buchner
5383 Bryant Avenue
Oakland, CA 94618

lewisbuchner@earthlink.net

The lower return is caused by the restriction to debt instruments but also by the
requirement that the issues have a very limited term. Although the reasons for the
legislation are complex, it is generally designed to reduce losses of public monies by
eliminating riskier investments. Unfortunately, Orange County, California sustained its
dramatic monetary loss using repurchase agreements to bet on interest rates. Since
governments generally are to receive public monies that arc needed in the relatively short
term for public expenditures, the law is also oriented to short-term funds. The endowment
in perpetuity is a new, very foreign animal in public finance.

The point for conservation bank endowments, however, is that

Inflation and endowments

Inflation rates differ from task to task within an ongoing budget. Over time, employee
benefits, health insurance, general insurance and vehicle costs have increased faster
than the general rate of inflation as measured by the CPI. Periodically, energy costs
increase faster than the general CP1, but from time to time they fall.

A steward should evaluate its task-based costs and, to the extent line item cost
inflation has not tracked the general CPI, modify the PAR inflation assumptions.

That being said, the paper cited above was written prior to the financial collapse of late 2008 and
early 2009. Many endowments have suffered negative growth, and optimistic assumptions about

useful cash flow from a non-wasting endowment should be made more conservatively by a factor
of at least 2x.

1 would consider an average non-wasting income stream to be $100,000 rather than $200,000.

Recommendations

In conclusion, I recommend that the assessment fees on residential and non-residential units be
amended to include an inflation-adjustment clause per the 1982 HCP. I also recommend that the
projected cash flow from the endowment be adjusted to $100,000 per year and that the funding
shortfall be addressed from other credible sources.

Kind regards,
; ™y ‘

W,
U pdny”

Lewis Buchner
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Tune 16, 2008

Eric Tattersall, Acting Chief,

Conservation Planning and Recovery Division
U.S. Fish and Wildlife Service

Sacramento Fish and Wildlife Office

2800 Cottage Way W-2605

Sacramento, CA 95825

Regarding the San Bruno Mountain Habitat Conservation Plan Amendment Environmental Assessment
Sent by fax 916-414-6713

Dear Mr. Tattersall,

I am the Programs and Policy Director of Californians for Alternatives to Toxics (CATs), a public interest
membership organization with a focus on gaining control on the use of pesticides in our environment. I have
been involved in pesticide issues since 1976 when I began preparing testimony for the Environmental Protection
Agency’s administrative review of the Agent Orange ingredient 2,4,5-T in 1980. Ihave worked for CATs for
more than twenty years, first as Executive Director for nineteen years and now in the current position for one
year. In my job I have worked to achieve CATs’ mission in many settings including as a member of 2 UN-
sponsored Technical Options Committee for Substances that Deplete the Ozone Layer, a Public Advisory
Committee for the Northwest Forest Plan and a California Department of Transportation Roadside Vegetation
Management Alternatives Committee. On behalf of our membership I have coordinated participation in
administrative procedures by federal and state agencies, filed numerous state and federal lawsuits, worked
closely with experts from many fields and have been recognized as an expert by a federal court in the settlement
of a lawsuit filed under the Endangered Species Act. I have been the lead author of numerous reports on subjects
ranging from pesticide use in California’s premium wine county to pesticide use and California law in public
schools. I have lectured in classrooms and universities including the University of California and Humboldt
State University on my specialty of bridging science and technology to the public.

Californians for Alternatives to Toxics advocates on behalf of its membership throughout the northern
Califorma region. Members of CATs

1 have reviewed the San Bruno Mountain Habitat Conservation Plan Amendment Environmental Assessment
(EA). In my review of the document I have referred to other scientific, legal and technical papers. These are
cited in the comments below. I have reviewed the list of documents referenced in Chapter 7 of the EA.

My concerns regarding the current EA are in the lack of analysis of 1) herbicides used under the vastly
expanded vegetation management of Alternative 1; 2) related analysis of invasive species for which herbicides
may be used; 3) potential residual affect of drift and field spills of herbicides; Mw@?
spread and establishment of invasive plant species and 5) the effect on plant species composition and pofenfia
for impacts to endangered species.

Lack of Analysis of Herbicides

The Supreme Court of California recently approved an appeals court ruling which has bearing on the need for
environmental analysis of pesticides as they are plarmed for use within specific projects and programs.

Regarding the plans’ reliance on the Department of Pesticide Regulation’s
registration of herbicides, we agree with plaintiffs that the fact a sister agency had
assessed the environmental effects of various herbicides in general and registered
them for use did not excuse CDF from assessing those herbicides’ use as part of a
particular timber harvest plan. The court in Californians for Alternatives to
Toxics v. Department of Food & Agriculture (2005) 136 Cal. App.4th 1 recently
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addressed this issue, holding that the existence of the Department of Pesticide
Regulation’s registration program did not remove the environmental impacts of
pesticide use from the proper scope of an EIR on a Department of Food and
Agriculture plan to control an agricultural pest: “We acknowledge that DFA’s
[Department of Food and Agriculture] duty under CEQA to analyze the effects of
pesticide use must necessarily take into account the distinct regulatory scheme of
the DPR [Department of Pesticide Regulation]. However, sole reliance on DPR’s
registration of pesticides and its regulatory program, including safety regulations
for employees handling pesticides (Cal. Code Regs., tit. 3, § 6720 et seq.), is
inadequate to address environmental concerns under CEQA. DFA is responsible
for analyzing the environmental impacts of proposed pesticide use under the [pest
control plan), notwithstanding that DPR must also register pesticides before they
can be used in this state. DPR’s registration does not and cannot account for
specific uses of pesticides in the [plan], such as the specific chemicals used, their
amounts and frequency of use, specific sensitive areas targeted for application, and
the like.” (Jd. atp. 16.) In registering a pesticide for use in California, the

. Department of Pesticide Regulation does not necessarily fully assess its use in
every application, such as silviculture, where it may bear potential for particular
environmental effects, nor does it guarantee that the pesticide’s use will never
have significant environmental effects.7

CDF therefore had no grounds to state in its response to public comments

that because of the Department of Pesticide Regulation’s registration program “we
do not have the authority to approve or disapprove any project regarding the use of
chemicals.” To the contrary, as the lead agency evaluating timber harvests, CDF
has not only the authority but also the duty to approve, disapprove, and impose
mitigation measures on timber harvest plans, including measures to address the
foreseeable use of herbicides in planned silvicultural operations. (Of course, CDF
must regulate herbicide use in a manner consistent with that of the Department of
Pesticide Regulation; it could not, for example, approve use in a timber harvest
plan of an herbicide its sister agency had disapproved for all uses.) Nor was CDF
cotrect in concluding that any use of an herbicide in compliance with Department
of Pesticide Regulation label restrictions necessarily “would not have a significant
effect on the environment.” (See Californians for Alternatives to Toxics v.
Department of Food & Agriculture, supra, 136 Cal.App.4th at p. 17 [“Nor 1s there '
lega) authority for the proposition that using registered pesticides according to
their labels never results in significant adverse effects”]; cf. Oregon
Environmental Council v. Kunzman (9th Cir. 1983) 714 F.2d 901, 905 [* ‘the mere
fact that a program involves use of substances registered under FIFRA [federal
pesticide law] does not exempt the program from the requirements of NEPA
[federal environmental law]’ ”].)

7
See California Code of Regulations, title 3, section 6158, subdivision (c)
(even if the use of a pesticide will unavoidably result in significant adverse
impacts, the chemical may be registered if the Department of Pesticide Regulation
finds “that anticipated benefits of registration clearly outweigh the risks”); id.,
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section 6432, subdivision (a) (county agricultural commissioner may approve a
permit for pesticide use likely to cause “substantial adverse environmental impact”
if he or she determines that alternatives and mitigation measures are infeasible);
id., section 6426, subdivision (a) (licensed pest control advisors must adopt
mitigation measures only where “feasible . . . reasonable, effective and practical”).
(__Caldth ;2008 WL 2130983)

Please note in particular the State courts’ reliance on a federal opinion, Oregon Environmental Council v,
Kunzman (9th Cir. 1983) 714 F.2d 901, 905 [ “the mere fact that a program involves use of substances
registered under FIFRA [federal pesticide law] does not exempt the program from the requirements of
NEPA[federal environmental law]’ ™].) This decision requires the federal agency to undertake a worst case
analysis concerning safety of herbicides The U. S. Fish and Wildlife Service (USFWS) is not exempt from
the Oregon Environmental Council ruling. The National Environmental Policy Act (NEPA), according to the
federal court, does not exempt a program from the requirements of NEPA. Clearly USFWS is out of compliance
with CEQA on this basis alone with the current EA.

While herbicides are currently being used under the HCP, the public has not been made privy to what the
herbicide active ingredients used are or the so-called “inert” ingredients of the specific formulations being used.
We would be willing to put good money on a bet that under the current HCP there have been changes made as to
active ingredients and formulations without the NEPA procedure that is required. This does not excuse USFWS
from conducting such analysis within the EA particularly because you are proposing the addition of two species
to the Incidental Take Permit. All herbicides that may be used under the HCP must be analyzed for their affect
on these species.

The only reference we could find to herbicides that may be used was not in the EA or its supporting documents
but in another document, the San Bruno Mountain Habitat Management Plan 2007. Here, in Appendix B, pages
v-3 to v-5, is found Table 4, Major Invasive Pest Plants on San Bruno Mountain and Current Hand/Herbicide or
Mowing Treatment Methods for Each. We see here that Garlon 4 (active ingredient tryclopyr), Roundup Pro
(glyphosate), Aquamaster (glyphosate), imazapyr (formulation is not described), and Envoy (clethodim) are
“current treatment methods.”

The EA notes that various impacts may result due to herbicide use, but at no point does it analyze those impacts
beyond mentioning them and that impacts will occur. For example, atpage 4-23 of the EA it’s writte that:

There couild also be potential release of herbicides, pesticides, and fungicides into intermittent stream courses
on the Mountain. The use of pesticides and herbicides could also threaten the three listed butterflies if their use
occurs in proximity to occupied habitat. Butterfly larvae in the genus Speyeria are extremely sensitive to
pesticides, and even the accumulation of runoff in the soil after spraying has proven lethal to these larvae
(USFWS 2006). However, to minimize potential effects on the butterflies, no spraying would take place near
known habitat, pre-activity surveys would be conducted, and spraying would be limited to winds less than 10
miles per hour. Additionally, no spraying or hazardous emissions would occur within 0.23-mile of an existing or
proposed school, and would therefore not expose human sensitive receptors to hazardous materials.

“Human sensitive receptors?”’ Does this refer to “children?” There is no analysis to support the claim that an
0.25 mile buffer would protect human sensitive receptors. Children are especially vulnerable to the effects of
pesticides because they are growing, they metabolize toxins less effectively than adults due to physical
immaturity and because their size relative to an exposure makes exposures much more hazardous to children,
(Pesticides in the Diets of Infants and Children. National Research Council. National Acadamy Press. 2002)
There needs to be an adequate risk assessment provided to support that 0.25 mile is sufficient to protect human
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sensitive receptors for this NEPA procedure to be adequate but there is none.

Workers applying pesticides are also sensitive receptors. Studies of worker exposures have shown that
personal habit has much to do with pesticide exposure rates. A monitoring study of Forest Service
workers found higher than anticipated levels of triclopyr in the urine of applicators for whom dermal
patches indicated that exposure levels should not have resulted in such levels, The kidney is a target of
triclopyr and may be affected by triclopyr exposure in workers. EPA has reviewed a 6-month feeding study in
dogs fed dosages of 0.1, 0.5, and 2.5 mg/kg/day with a NOEL of 0.5 mg/kg/day based on significant reductions
in PSP excretion rate, absolute and relative kidney weight, and a significant increase in SGOT at 2.5 mg/kg/day.
EPA’s 1998 Reregistration Eligibility Decision for Triclopyr describes numerous studies in which triclopyr was
found to affect the kidney. Absent an analysis of triclopyr use in the present EA, it is unknown whether the
specific conditions of use will impact workers, thus lack of such analysis renders the EA in violation of NEPA.

The EA makes claims and offers mitigations that are not supported in any way. On what does USFWS base the
claim that using herbicides in winds up to 10 miles per hour would “minimize potential effects on the
butterflies”? There is no justification made for this mitigation and it does not satisfy the requirement under
NEPA to analyze potentially significant effects. As the recent fire in other parts of the Santa Cruz mountains
indicates, winds can have disasterous effects. What is the difference between spraying an herbicide such as
hexazinone -- which could be used under the HCP because there are no limitations on what herbicide active
ingredients or formulations can be used — in a 9.8 mile per hour wind and a 10.1 mile per hour wind? This is an
important question that should be examined within a sufficient NEPA procedure. The sulfonyl urea Oust, which
is commonly used for control of various invasive plant species, has been found at toxic levels in dust blown may
miles from the site of application in Big Basin, Idaho by the Bureau of Land Management. The herbicide, used
to control cheatgrass in Idaho, drifted onto nearby farms, wiping out sugar beets, corn, barley and other crops.
More than 100 farmers in 10 south-central Idaho counties claimed damages in excess of $100 million as a result,
saying their fields were rendered virtually infertile by the herbicide. As Iowa State University notes, “Chemical
trespass, or herbicide drift, is one of the most important issues facing agriculture. Using current application
methods, chemical drift is an inevitable component of pesticide application. The potential for drift can be
minimized by increasing carrier volume, lowering the spray boom, using nozzles that create larger spray
droplets, and reducing spray pressure. However, the best strategy to minimize spray drift is to avoid applications
when wind conditions are high. While this strategy may seem simple, it is the most effective and consistent drift

control practice.” (http://www.ipm.iastate.edw/ipm/icm/1997/5-26-1997/herbdrift himl)

Other experts point out that the type of equipment has significant impacts on pesticide drift. Any of these
chemicals may also drift. Two forms of glyphosate are mentioned in the Habitat Management Plan Table 4. In
Yates WE et al, Drift of Glyphosate Sprays applied with Aerial and Ground Equipment (Weed Science. 1978.
26:597-604), the potential losses from spray applications of glyphosate [N-(phosphonomethyl)glycine} with and
without the inclusion of a polymer thickening agent were evaluated in field tests, applied under identified
weather conditions with a boom-nozzle ground sprayer, helicopter, and fixed-wing aircraft. The researchers
found that some evidence of reduced airborne drift was apparent where the polymer thickening agent was used
with aircraft and ground equipment. The test results indicate that significant reduction in drift losses were
obtained with proper application equipment; however, the use of a polymer thickening agent reduced drift only
slightly for certain applications. The current EA does not describe what adjuvants are mixed with herbicides nor
what type equipment will be used to apply the chemicals, and avoids analysis of the impacts of these factors that
can affect the significance of impacts. Clearly there is enough controversy regarding drift that an analysis of its
potential must be undertaken for the weather conditions and other environmental conditions for the San Bruno
Mountain.

There is no analysis of the impact of admitted potential release of herbicides, pesticides and fungicides into
intermittent stream courses on the Mountain. For example, the active ingredient triclopyr in Garlon 4 comes in
the form of butoxyethyl ester of triclopyr, which has a different fate and effect in the environment than other
forms of triclopyr. The EPA described triclopyr’s fate in water in the Reregistration Eligibility Decision (RED)
at page 64 (EPA 738-R-98-011) While triclopyr TEA and BEE are the forms applied, both readily form the
acid. The acid and its degradate TCP are of concern in the ground water assessment. Triclopyr acid is

#

93




somewhat persistent, with persistence increasing as il reaches deeper soil levels, where there are anaerobic
conditions; it is also very mobile. TCP is both mobile and persistent. Pesticides with similar properties have
been found in ground water. Due to the environmental fate characteristics of triclopyr acid, the Agency believes
this chemical has a potential to leach to ground water.

EPA also found, at page 106 of the RED that there is potential for the major soil degradate of triclopyr,
trichloropyridinol (TCP), to leach to groundwater from triclopyr TEA BEE applications and that although
triclopyr acid is not predicted to persist in surface waters, however, the triclopyr degradate, TCP, may persist.
Clearly, there are concerns for the potential for triclopyr and its degradate TCP to impact water yet USFWS has
not analyzed this chemical or any of the others proposed for expanded use and near added listed species.
Because triclopyr is moderately persistent and leaches through soil, the potential exists that it could breach a
buffer zone and impact the endangered species and must be analyzed to satisfy NEPA, but here it is not.

There is no supporting analysis of the threat to the listed butterflies even though Speyeria “are extremely
sensitive to pesticides and even the accumulation of runoff in the soil after spraying has proven lethal to these
larvae.” How can such a threat be mitigated unless there is an analysis? Without it the NEPA. procedure is
inadequate.

What is the potential for effect of imazapyr on plants and habitat on which the butterflies, particularly Speyeria,
exist? Imazapyr 1s a potent herbicide. Drift of small amounts can severely damage valuable plants. For example,
a study of the effect of simulated drift on yield and quality of potatoes found that amounts of imazapyr as small
as 1/50 of the normal agricultural rate reduced potato yields to as little as one-third of exposed plants. Yield of
high quality potatoes decreased by 99 percent because folded, multiknobbed, and cracked potatoes were
common. (Eberlien, Guttieri. 1994. Potato response to simulated drift of imidazolinone herbicides. Weed
Science. 42:70-75) Will damage occur to non-target plants within the area covered by the HCP?

What’s more, imazapyr is a persistent pesticide with broad activity. Once sprayed, imazapyr leaches through
soil. Plants important and even necessary to the listed buiterflies proposed for addition to the HCP that are not
targets for spraying could be affected. . Buffers may not be sufficient for keeping imazapyr from where Speyeria
larvae may exist. Because it leaches and is persistent, imazapyr could potentially affect the larvae of Speyeria
Laboratory studies show that imazapyr is essentially stable under most environmental conditions and is not
degraded by hydrolysis, aerobic or anaerobic soil degradation, or by aerobic and anaerobic aquatic metabolism.
Aerobic soil half-lives are estimated at 1.2 years to 5.9 years. Photolysis in water is the only significant
degradation pathway (half-life 2~5 days), but this process requires the pesticide to be dissolved in clear water
and exposed to strong sunlight. The persistence of imazapyr has been well documented; field studies on residual
activity of imazapyr demonstrate that areas treated with imazapyr were still toxic to all plants tested (primarily
food crops and forage grasses) one year after treatment. Laboratory studies show substantial plant growth
inhibition at very low concentrations of imazapyr. Because imazapyr is a non-selective, broad-sprectrum
herbicide, drift and/or runoff to non-target plants will cause damage near application sites. U.S. EPA’srisk
assessment for imazapyr indicates that non-crop uses of imazapyr by ground spray are likely to exceed EPA’s
Levels of Concern (“LOC”) for non-target plants as a result of runoff and spray drift. Herbicide damage to non-
target plants increases their susceptibility to disease and will interfere with their ability to compete successfully
with other plants.

In summary, imazapyr is very persistent in the environment, highly water soluble, and does not absorb well to
most soils. Thus, any imazapyr released into the environment will readily be transported off site by
precipitation, flooding or irrigation runoff. Imazapyr’s mobility and persistence, combined with an annual
treatment regime that is intended to last for several years will likely result in widespread collateral damage to
other plants that are downgradient from the treated area. Reestablishment of native species will be difficult in
areas with residual imazapyr in the soil. (Reregistration Eligibility Decision for Imazapyr. EPA 738-R-06-007.
2006.) The current EA fails to analyze imazapyr and to take into consideration how potential expanded use of
this chemical could impact the environment, or whether it will even be used.

I do not raise this issues regarding the herbicides that may be used under the amended HCP to the exclusion of
other potential significant impacts of the use of herbicides. It is almost impossible for the public to comment on
the sufficiency of the NEPA procedure when there is so little information of the pesticides that would be used or
analysis of those pesticides. Without such analysis, the EA is not acceptable and cannot stand. It's clear that the
NEPA document to support the proposed amendment should be a full Environmental Impact Statement with risk
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assessments for the herbicides proposed for use.
Lack of Analysis of Invasive Species For Which Herbicides May Be Used

In order to provide an adequate environmental analysis as required by NEPA, the invasive species for which
herbicides may be used must be described. The reason for this is that different herbicides would be used for
different species thus the potential for impacts varies depending on which species are of greatest concern. For
example, triclopyr products would be used for woody species, glyphosate for broad leaved species. Adjuvants
must also be described and analyzed for impacts. California registers adjuvants as pesticides. The Forest Service
analyzes all chemicals in any mixture it uses, including surfactants and dyes. Different adjuvants may be used
for different target species. The HCP must list which pesticides and adjuvants may be used and another NEPA
procedure undertaken if other chemicals will be added to those already analyzed and for which a decision has
been made, for example if a new invasive plant for which 2 new herbicide would be used. To complete an
adequate NEPA procedure, USFWS must take into consideration which plant species will be targets for
vegetation control or eradication.

Lack of Analysis for Drift Damage and Field Spills

Oregon State University describes for farmers some of the mitigations that can be employed for drift.
(http://oregonstate.edu/dept/ncs/newsarch/Z004/Mar04/herbicide.htm) You can minimize spray drift by selecting
the proper equipment and using good application techniques, according to Corp. Management instructions and
warnings are found on the herbicide label and must be followed carefully. In addition, Corp recommends the
following practices to reduce the potential for drifting spray. Select herbicides that are less likely to injure
sensitive crops. All herbicides can drift as spray droplets, but some herbicides vaporize and drift farther as
fumes. For example, the esters of 2,4-D or MCPA can produce damaging vapors, while the amines of 2,4-D or
MCPA are less volatile and usually drift as heavier droplets or dry particles.
Use nozzles that produce large spray droplets. Smail droplets take longer to fall to the ground, and so they drift
farther and vaporize more quickly. Switching from standard flat-fan nozzles to venturi nozzles increases droplet
size and can greatly reduce the amount of drift.
Reduce the distance between nozzle and target (boom height). Less distance means less time 1o travel from
nozzle to target and therefore less drift.
Do not spray when humidity is low and temperature is high. Low relative humidity and high temperatures will
cause more rapid evaporation of spray droplets between the spray nozzle and the target. Evaporation reduces
droplet size, which in turn increases the potential drift of spray droplets. :
Do not spray when the wind blows toward sensitive crops. The amount of herbicide lost from the target area
and the distance the herbicide moves will increase as wind velocity increases, so greater wind velocity generally
will cause more drift. However, severe crop injury from drift can occur with even a light breeze, especially
under conditions that result in vertically stable air.
Reduce spray pressure. As the spray solution emerges from the nozzle in a sheet, droplets form at the edge of the
sheet. Increased nozzle pressure causes the sheet to be thinner, breaking into smaller droplets. Reduced spray
pressure and larger orifice nozzles produce a thicker sheet of spray and larger droplets less likely to drift.
Clearly there are many mitigations other than spraying in winds less than 10 miles per hour that should be
considered in the NEPA procedure but in the current EA are not. The reason for mitigation is that drift can harm
sensitive species. : ST : Effect of herbicide drift
on adjacent boundary vegetation. so VR studied the presence and
abundance of plant species in adjacent ditch-bank vegetation along sprayed and unsprayed crop edges in the
same fields. Only along the unsprayed winter wheat crop did the diversity and cover of dicotyledons increase, as
did the floristic value of the vegetation. A lot of species were only found on the ditch banks next to the
unsprayed cereal edges, such as Ranunculus repens, Thlaspi arvense, Rumex crispus and Papaver rhoeas. Along
this crop no effect was found on monocotyledons. No significant effects were found in the ditch-bank vegetation
adjacent to the sugar beet or potato crop. This difference in effect on ditch-bank vegetation among the crops can
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be explained by differences in the spraying method, herbicides used and dosages employed. Imazapyr, as
described above, can have enormous impacts on non-target plant species. Any drift at all could be lethal to the
Speyeria larvae.

Accidental spills in the field can have even greater impacts due to the concentrated nature of the chemicals. I can
find no evidence that USFWS is requiring a spill contingency plan under the HCP and incidental take permit.
What if herbicide is spilled during transport to a spray site, and what if the spill occurs in the habitat of the listed
butterflies? Is there no potential for significant effect? Because there is no analysis of the potential for spills,
there is no mitigation, and lacking the analysis the current EA is not an adequate NEPA. procedure.

Lack of Analysis of the Causes of Herbicide-Induced Spread and Establishment of Invasive Plant Species and
Impacts to Plant Communities

At page 2-10 of the EA the claim is made that Herbicide application is conducted on the Mountain because it
can be conducted faster than hand work and is more cost effective. Herbicide application over successive years,
however, can create a dense layer of thatch, and this additional biomass on the soil tends to favor colonization

by nonnative annual grasses, herbaceous weeds, and coastal scrub succession. No evidence is provided fo
support the claims of fastness or cost effectiveness. Nor is the proposition that thatch and additional biomass
favor colonization by nonnative plants and native brush supported by even field notes, nor does it have a basis in
science. If this is a local observation, it should be described as such. Other reasons have been put forth for why
herbicides often actually increase the abundance of invasive plants. In the case of purple loosestrife, herbicides
can cause the plant to spread because loosestrife has an advantage where herbicide residues are present.

Evidence exists, that herbicides create conditions more hospitable to invasive species than were present before
the chemicals were used. McDonald and Everest (1996) of the USFS Pacific Southwest Research Station, found
that cheatgrass populations, not observed in the study plots at the beginning of a study, exploded in an herbicide-
treated plot (at 743,667 plants per acre with 22% foliar cover) where it was 6 times greater in number of plants
and more than 7 times greater in foliar cover than in the control plot (130,300 plants per acre, 3% foliar cover)
two years after treatment. Of particular interest is that this study was done to consider the most effective means
of reducing bearclover, another possibly high priority threat.

McDonald and Everest (1996) found that the cheatgrass was colonizing bare ground. George Harper
of the Canadian Forest Service found similar dynamics in comparable ecological conditions in British
Columbia. As he notes in his Brush River Brushing Trial site project report
(http://www.for.gov.be.ca/research/forprod/fordyn/projects/ep1179/ep1179.htm) "Total number of
plant species present varied considerably over all plots, independent of treatment. Total number of
species are higher in glyphosate than in other treatments due to the ability of invading plant species to
colonize on exposed sites. The initial reduction of shrub and herb cover of naturally occurring species
following herbicide application probably allows for the establishment of such ‘invaders’." That
herbicides appear to be a disturbance factor that actually encourages invasive species to colonize and
spread in herbicide-treated areas clearly must be analyzed in the current EA.

Lack of Analysis of the Effect On Plant Species Composition and Potential for Impacts to Endangered
Species.

A study done by the British Columbia Ministry of Forests Research Program in the Upper McKay
Creek near Lillooet, B.C. found that the choice of herbicides can have a profound effect on the plant
species content and diversity many years after treatment
(http://www.for.gov.be.ca/hfd/pubs/Docs/Lmh/Lmh45.htm). "The abundance of several low shrub
species (black twinberry, black gooseberry, thimbleberry, trailing raspberry, red raspberry, birch-
leaved spirea, and black huckleberry) was reduced for nine years following application of glyphosate.
Hexazinone tended to have a longer-lasting effect than glyphosate on the abundance of grasses and
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forbs." As this report observes, "Plant communities naturally change over time, but sudden shifts in
structure and composition may negatively affect the availability of food for wildlife." Lacking an
analysis of the impacts over the long-term that may be expected from the use of various herbicides on
non-target plant species composition and abundance, and lacking adequate guidance for which
herbicides and other treatment options are suited or not suited for various ecological conditions
common within the San Bruno Mountain, the EA cannot serve as an appropriate document for
decisions regarding herbicides.

In conclusion, the fundamental flaw of not listing the herbicides and adjuvants and their formulations that can be
used under the amended HCP and not analyzing the significant impacts of the herbicides causes the entire EA to
fail to fulfill the requirernents or adequate analysis of environmental impacts required under NEPA. The HCP
f4115 the Endangered Species Act because it does not provide the mitigations necessary to allow the incidental
take permit. ] urge USEWS to go back to the drawing board and prepare the full Environmental Impact
STaternent required for the San Bruno Mountain Habitat Conservation Plan Amendment. The EA cannot stand
as written and is insufficient for the job. —_

Sincerely,

Patricia M. Clary

Programs and Policy Director

Californians for Alternatives to Toxics

315 P Street, Eureka, CA 95501 707.445.5100 patty@alt2tox.org
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FROM © HEINZITEDEARTHL INK. NET FAX NO. : 4154688587 Aug. 31 2003 24:50PM P1

T0O: San Mateo County Department of Purks
FROM: Dana Dillworth, Director (1.F AN
August 28,2009

RE: San Bruno Mountain Habitat Conservation Plan Amendment Number Five
Initial Study/ Mitigated Negative Declaration

The objective before this body is to determine whether the environmental document is
sufficient and spirit of the law is being honored while this important exception to the rule
of protecting the endangered species populations is considered, We expect a full study
and discussion about the species of concern and their environment, their range, and their
health in current times. None is present. This initial study is deficient,

Under Biology Mitigation Measures (pe. 18) there is mention that this action i aloss of
4.6% of their habitat. Could you please explain where you got that figure since the range
of their host plant is so limited? Are the nther Callippe populations contiguous and
protected? What are the impacts of the Wax Myrtle Ravine and the Owl and Buckeye
Canyon fires on these populations since your earlier studies? Please provide a specific
map of their range so that we may determine the extant of impacts and how well your

- mitigation measures, if any, will work.

There is no mention of quarry dust issues, either for the future residents or the species of
concern. This is clearly a site condition to be addressed and mitigation meagures may be
required.

There is no mention of new risks associated with chaotie climate, global warmi

changes. Mitigations, such as permeable streets and functional habitat buffers should be
addressed and proposed. Instead, you are proposing “V* ditches and high retaining walls
whose scope and seale are yet to be deteninined. There is no way to address these
impacts in this document without full disclosure of the design. Citizens have already
experienced a great loss when riparian habitat designs were changed outside their
purview and became ornamental rather than functional habitat as intended. This
unintended environmenta impact must be reviewed and mitigated.

Even using the terminology of “Conserved Habitat” is misused in this document. These
areas once disturbed are allowed to go fallow, never become habitat again. Pictures of the
fringe habitat areas of the Northeast Rid £¢ were provided in earlier meetings (are
available for your review,) showing there is no concern to maintain the damaged areas
ance construction is allowed. The trifle annuity you will receive appears to be earmarked
for other things. You need a provision to make sure the newly damaged ateas truly get
restored and returned to their potential habitat glory.
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FROM @ HEINZITEDEARTHL INK. NET FAX NO. : 4154688587 Aug. 31 2009 @4:51PM P2

[.eaving dedication of the habitat to & fulurc date uncertain is a mistake. We have already
experienced developers go bankrupt (quarry and Southwest Diversified) and are barred
from completing the nccessary impravements in the meantime. Dedication of habitat and
payment into the Endowment should not be incremental, but swift and immediate. This
developer has already said they don't have to restore the invasive weed-filled “disturbed”
habitat because they pay their annual fee. We need better protection, not more of the
same.

Alternatives? Under CEQA alternatives must be discussed.

> Better yet, how about increasing habitat and increasing populations of the species
of concern?

» How about no more degredation 1o this area and pack these entitlement-units
around the already disturbed acres? They have not done the proper work in the
past and when asked for relief {rom the City of Brisbane attorney, citizens were
told that the documents were not cnforceable.

Why repeat the mistakes of the past, work off a twenty-year-old hastily prepared
environmental document, and ignore the challenge of the future? It would be best to get
a full study of the environmental impacts, propose yet another relocation and protection
strategy, and get this area in the hands of stewards who will do the work of protecting the
lands.
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P

Kevin Pohison

“rom: ' * Samuel Herzberg [sherzberg@co.sanmateo.ca.us]
Jent: Wednesday, August 26, 2009 12:20 PM

To: ' Kevin Pohlsan

Subject: Fwd: No negative declaration for this Project!

>>> "Jim McKissock" <earthcarenow@sbcglobal.net> 8/26/2009 12:08 PM >>>

S,

Dear Mr. Herzberg:

I am writing to oppose passage of the Negative Declaration for the San Bruno Mountain
Habitat Conservation Plan Amendment #5.

The planned habitat destruction by Brookfield Homes in Brisbane threatens the very
survival of the Callippe silverspot and Mission blue butterflies.

The findings in the document only compare the projected outcomes of this plan to those of
the 20 year old amendment to the 26 year old plan. Obviously, such projections should be
compared to the actual conditions that exist in the area right now. Many of the impacts
are significant, and this project should not be approved.

It is obvious from the Mountain Watch video on You-Tube that neither Brookfield nor the
responsible government agencies have been called to account for the past violations of
federal law so clearly posted on the sign on the neighboring property, which should have
been protected, but was destroyed as shown in the video.

T am also aware of the destruction of the natural wildlife corridor and natural spring
creek that was te run rough the existing north east ri er the original
Yeveloper sold out to Brookfield, they converted LS QL Ural creek and vegetation

to a landscaped cement culvert. This destroved red legged frog.hahilat (a protected
species) and Tequceq the Raprtat value to almost zero with the exception of a small
Pacific Chorus frog population, which is barelv surwiving do to the fact that Brookfield

employees regularly blast out the eggs and tadpoles that do manage to exist in a small
nu Y O TLIVELLT Wl 1gh pressure noses during the breeding season to
reduce algae. TS small relic population of the once large Chorus frog population will

also soon disappear as new froglets are essential to this population's continuance. Again
no one was held to account for this.

Having over 30 years of experience with native plant propa ation and restoration efforts
I can attest to the dIiILl o) acing and establishing Viola pedunculata in new
areas. The loss o this habitat has to be considered a ne oss period. It 1s not well

understood why butterflies will prefer one area over another. The loss of a preferred
site may result in the loss of the population that was using it ewven though the same
larval plants may exist in some numbers in the near by region.

It would be utterly irresponsible for the County of San Mateo or any other publlc agency
to approve this or any other development without a full environmental review which
includes the projects prospects for financial success. Given the current financial )
situation and loss of high paying local jobs a project 1ik& This May easity become vet
afoTRer Tinancial DIECK OOle as well as an environmental disaster. Even 1f the developer
cOuTT manage To GoT ThTs Droject built. The PIosSpects Ior anyone to expect to buy and pay
for one of these units is dim for the foreseeable future.

In closing Brookfield has time and again shown it's lack of concern for the protection of
the™Ratural resources of Mount San Bruno and is a bad Iit with the Mountarn ame the

communl oL Brisbane. 1'm sure the ousands Or resldents outside O rl ne that love
an - to protect this living jewel will agree. Thank You Jim McKissock .
Barthcare :

- Please pass on my concerns to the decision makers in this process.

Jim McKissock

102




516 Ricmond St
El Cerrito CA.
94530

Save Paper.

Think before you print.
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Kevin Pohlson

From: Samuel Herzberg [sherzherg@co.sanmateo.ca.us] ‘%N

Sent: Wednesday, August 26, 2009 4:13 PM 7
To: Kevin Pohison

Subject: Fwd: Please don't destroy more butterfly habitat

>>> "Patricia Mahoney" <pmahoney2@mac.com> 8/26/2009 4:02 PM >>>
Dear Mr. Herzberg:

I am writing to oppose passage of the Negative Declaration for the San Bruno Mountain
Habitat Conservation Plan Amendment #5.

The planned habitat destruction by Brookfield Homes in Brisbane threatens the very
survival of the Callippe silverspot and Mission blue butterflies.

The findings in the document only compare the projected outcomes of this plan to those of
the 20 year old amendment to the 26 year old plan. Obviously, such projections should be
compared to the actual conditions that exist in the area right now. Many of the impacts

are significant, and this project should not be approved.

Please pass on my concerns to the decision makers in this process.

At the very legsti Senew EIR should be done! The mountain's being slowly carved up and
deStroyed. l've lived in SF for my entire life and am shocked and dismayed by what I see
each time I drive by or visit San Bruno Mountain. It's absolutely wrong to allow
developers to destroy irreplaceable habitat and endangered species for the sake of a few

dollars. The homes being built are energy-wasteful and they don't fit in to their
environment. The butterflies are beautirul and need to be protected. Naming new streets in
udTy housing developtments for butterflies being driven to extinction is obscene. A new
EIR would reveal the damage proposed by such wanton and irresponsible development. We do
not need any more of these awful developments- but we certainly need natural beauty and
nature's wonders, now, more than ever!

Thank you.
Pat Mahoney

Patricia Mahoney
1030 Treat Avenue
San Francisco
94110

Save Paper.
Think before you print.
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Kevin Pohlson

—
From: Samuel Herzberg [sherzberg@co.sanmateo.ca.us] S 270 S0
Sent: Tuesday, September 08, 2009 11:19 AM
To: Kevin Pohlson
Subject: Fwd: Please Reject the "Negative Declaration”

>>> "Sam Ellis Moreau” <Sam@gooddirt.com> 9/7/2009 8:36 PM >>>

About 3 years ago I began working on a film project about San Bruno Mountain. This project
involved doing much research about the history of the mountain and how the first HCP in
the nation came to be. One aspect that really grabbed me was the early biological
research and the different biologists copducting the résearch. I found it interesting that
there was so much controversy surrounding the research and I was saddened by the fact the
in the end, the *research* that was selected to be used as the *official biological
StEESEEEE: of The mountain in fact favored the developers rather than the mountain.

T have also read the dozens of letters written to the US Fish & Wildlife Service when the
original take permit was being considered in the early 1980*s. The letters warned the
USEWS that this

*research* ranged from *inadequate* to down right *bogus*.

I was curious about the authors of these letters, so I got online and researched them.
They included noted environmentalists from across the country and top biologists from SF

State, UC Berkeley, UC Davis and Stanford. These were individuals.expressing their
inde ent, expert opinigns. Their opinions were in stark contrast to the scenario

presented by the developer-funded research presented to the USEWS. These letters make for
very interesting réading and I would encourage anyone involved in the care of San Bruno
Mountain to read them.

This same *research* is still being used to make critical decisiohs. Yes, it have been
slightly revised but it is, at the core, the same research which is now seriously
outdated. When making critical decisions about any important issue in life one always
wants the most current, thorough, up-to-date information possible. Doesn*t San Bruno
Mountain deserve the same? '

I*m sure it hasn*t been easy for San Mateo County to manage the nation*s first HCP. It
was a new concept fraught with many unforeseen issues and I think all involved can agree
that mistakes have been made.

Now is the chance to learn from the past and go forward with a new understanding of what
is best for the mountain. I urge you to reject the Negative Declaration.

Sincerely,

Sam Ellis Moreau
136 Trinity Rd.
Brisbane

94005

Save Paper.
Think before you print.
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From: "del schembari" <bat025@yahoo.com>

To: SHerzberg@co.sanmateo.ca.us
Date: 8/24/2009 8:30 AM
Subject: HCP amendment #5 negative declaration

ScHemMmBLYy
Del Schembari i

321 Alta Mesa Dr;
South San Francisco, Ca. 94080

Attn: Sam Herzberg

San Mateo County Parks Department
455 County Center, 4th Floor
Redwood City, CA 94063

Dear Mr. Hertzberg,

I have severat comments regarding the County accepting a negative declarafion Environmental
Impact Report (EIR) regarding the North East Ridge (NER) Habitat Conservatio Plan (HCP) on San Bruno

Mountain .
First of all when | read the Habitat Conservation Plan (HCP) | learned their ' s that it

couldn’t really predict at what point the reduction of habitat couid lead to a species extinction. One logical
thing is that the Calipe Sliverspot Butferfly specles would be better off with no more development on the

Northeast Ridge.
T there is more development there should be an agreement that that would allow occasional
burning ot the grasslands to root out weeds along with intensive hand picking of invasive species. In the
August assessment & seemed to indicate that prescribed burns were not a popular option.
Education of the development population is essential to allow burning as an important tool to protect
habitat. I'm unaware of the efforts thus far to promote this valuable technique. Occasional burns are
crucial to protect existing structures. Letting fuel build up nearby is a prescription for disaster

Monies gathered via an assessment district should be subject to a public hearing to determine how
new funds are spent. Especially important would be input from focal ecologists, volunteer workers, and
Brisbhane city Ieaaers.

There is & mention of paying for a fload gate for excess water runoff. This raised several questions
in my mind. One, where is the money ¢omi fe’? Wil it be taken from habitat
restoration money? Will the city of Brisbane foot the bill?

The V shaped cement qutter seems an archaic method of moving water from the development
site. There are much more user friendly methods to manage water now such as developing wetlands
such as suggested on P. 17 of the September/Cctober issue of Sierra (the Sierra Club magazine). The
article highlights a landscape architect approach of biominicry using gently sloped depressions or swales,
rain gardens, and weflands {check browndanos.com for more infg).

Finally, the public hearing time during the day Is set up for those who are off work, and are paid to
attend such meetings. It would be much more user friendly, and democratic, to hold such a public hearing
in Brisbane itself where most of the stake holders are.

Thanks for the opportunify fo comment.

Del Schembari

CcC: sanbruno@mountainwatch.org

109




Individual Comment Letter #21 — Robert Howard

110



Kevin Pohlson

From: Samuel Herzberg [sherzberg@co.sanmateo.ca.us]

Sent: Tuesday, September 08, 2009 11:17 AM

To: Kevin Pohison .

Subject: Fwd: Negative Declaration for the San Bruno Mountain Habita t
#5. ?

Hewd ni?

>>> "Robert Howard" <rihoward@rawbw.com> 9/7/2009 7:46 PM >>>
Dear Mr. Herzberg:

I am writing to oppose passage of the Negative Declaration for the San Bruno Mountain
Habitat Conservation Plan Amendment #5.

The proposed action will severely restrict the flight orridor of the Callippe Silverspot
butterfly and most likely result if™g Separation of the populations on the mountain. This

will result in a reduction of genetic variability and hence viability of the population.
The host plant for the Callippe Silverspot butterfly, Viola pedunculata is found in the
area proposed for development and some grading has already occurred in areas where it is
known to have grown. Viola pedunculata are extremely difficult to successfully transplant.

Housing so close to this habitat will have detrimental effects due to increase of NO2 from
exhaust gases of heating systems in the dwellings and increased vehicle traffic. There is

no wa revent house holders from violating the terms of the HCP. The existing terms
of the HCP have not been entorced v1gorousfy ang city officials have been observed denying
th xistin oundaries. o

The plannea REDitat destruction by Brookfield Homes in Brisbane threatens the very

survival of the Callippe silverspot and Mission blue butterflies.

Further the study produced over the years of the mountain habitat have numerous flaws in
methodology ranging from count techniques and observations, to where and how weather
conditions were measured.

Residents of the area have observed animals such as garter snakes but these are not
reported as being observed in TRA's reports.

The findings in the document only compare the projected outcomes of this plan to those of
the 20 year old amendment to the 26 year old plan. Obviously, such projections should be
compared to the actual conditions that exist in the area right now. Many of the impacts
are significant, and this project should not be approved.

The No Action section of the "San Bruno Mountain Habitat Conservation Plan Amendment
Environmental Assessment" states i acii | mit hen the owner would not
permit access to e property and basically let it go to waste. Is that actually

My reading of "Amended Text of San Bruno Mountain HCP As Amended to Support ITP
215574-5" in_my humble opinion actually fails to do what most _people think it does. On
careful reading it seems carelessly drafted an as a loop hole where by the developer
would not actually end up paying anything for being permitted to develo the area in
question and hence the Crust would Not « TaIn ST I IITon DUt cthe Babrtat would pe lost.

Please pass on my concerns to the decision makers in this process.

Yours sincerely,

Robert Howard

Robert Howard
614 Callippe Court

11
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U.S. Customs and Border Protection

Approval of SGS North America, inc.,
as a Commercial Gauger

AGENCY: U.S. Customs and Border
Protection, Department of Homeland
Security.

ACTION: Notice of approval of SGS North
America, Inc., as a commercial gauger.

SUMMARY: Notice is hereby given that,
pursuant to 19 CFR 151.13, SGS North
America, Inc., 1267 N. Witter St.,
Pasadena, TX 77536, has been approved
to gauge petroleum, petroleum products,
organic chemicals and vegetable oils for
customs purposes, in accordance with
the provisions of 19 CFR 151.13.
Anyone wishing to employ this entity to
conduct gauger services should request
and receive written assurances from the
entity that it is approved by the U.S.
Customs and Border Protection to
conduct the specific gauger service
requested. Alternatively, inquires
regarding the specific gauger service this
entity is approved to perform may be
directed to the U.S. Customs and Border
Protection by calling (202) 344-1060.
The inquiry may also be sent to
" chp.labhq@dhs.gov. Please reference the
Web site listed below for a complete
listing of CBP approved gaugers and
accredited laboratories.
http://cbp.gov/xp/cgov/import/
operations_support/labs_scientific_svcs/
commercial_gaugers/

DATES: The approval of SGS North
America, Inc., as commercial gauger
became effective on April 18, 2007. The
next triennial inspection date will be
scheduled for April 2010.

FOR FURTHER INFORMATION CONTACT:
Randall Breaux, Laboratories and
Scientific Services, U.S. Customs and
Border Protection, 1300 Pennsylvania
Avenue, NW,, Suite 1500N,
Washington, DC 20229, 202—-344-1060.

Dated: April 7, 2008.
Ira S. Reese,

Executive Director, Laboratories and
Scientific Services.

[FR Doc. E8—8000 Filed 4-14-08; 8:45 am]
BILLING CODE 9111-14-P

U.S. Customs and Border Protection

Accreditation and Approval of
Inspectorate America Corporation, as a
Commercial Gauger and Laboratory

AGENCY: U.S. Customs and Border
Protection, Department of Homeland
Security.

ACTION: Notice of accreditation and
approval of Inspectorate America
Corporation, as a commercial gauger
and laboratory.

SUMMARY: Notice is hereby given that,
pursuant to 19 CFR 151.12 and 19 CFR
151.13, Inspectorate America
Corporation, 3904 Corporex Park Drive
Suite 145, Tampa, FL 33619, has been
approved to gauge and accredited to test
petroleum and petroleum products,
organic chemicals and vegetable oils for
customs purposes, in accordance with
the provisions of 18 CFR 151.12 and 19
CFR 151.13. Anyone wishing to employ
this entity to conduct laboratory
analyses and gauger services should
request and receive written assurances
from the entity that it is accredited or
approved by the U.S. Customs and
Border Protection to conduct the
specific test or gauger service requested.
Alternatively, inquires regarding the
specific test or gauger service this entity
is accredited or approved to perform
may be directed to the U.S. Customs and
Border Protection by calling (202) 344~
1060. The inquiry may also be sent to
cbp.labhq@dhs.gov. Please reference the
Web site listed below for a complete
listing of CBP approved gaugers and
accredited laboratories. http://cbp.gov/
xp/cgov/import/operations_support/
labs_scientific_svecs/
commercial_gaugers/

DATES: The accreditation and approval
of Inspectorate America Corporation, as
commercial gauger and laboratory
became effective on August 22, 2007,
The next triennial inspection date will
be scheduled for August 2010.

FOR FURTHER INFORMATION CONTACT:
Randall Breaux, Laboratories and
Scientific Services, U.S. Customs and
Border Protection, 1300 Pennsylvania
Avenue, NW,, Suite 1500N,
Washington, DC 20229, 202-344~1060.

Dated: April 7, 2008.

Ira S. Reese,

Executive Director, Laboratories and
Scientific Services.

[FR Doc. E8~7998 Filed 4—14-08; 8:45 am]
BILLING CODE 8111-14-P

Fish and Wildlife Service

[FWS-R8-ES-2008-N0051; 11120-0008—
0221-F2]

Amendment to the Incidental Take
Permit for the San Bruno Mountain
Habitat Conservation Plan in San
Mateo County, CA

AGENCY: Fish and Wildlife Service,
Interior.

ACTION: Notice of availability and
receipt of application.

SUMMARY: We, the U.S. Fish and
Wildlife Service (Service), announce
that the County of San Mateo and the
City of Brisbane, acting on the behalf of
the County of San Mateo and Cities of
Brisbane, Daly City, and South San
Francisco (Applicants or Permittees),
have applied for an amendment to an
incidental take permit under the Federal
Endangered Species Act of 1973, as
amended (Act). We are considering the
issuance of an amended permit to the
Applicants that would add the
authorization for take of the federally
endangered callippe silverspot butterfly
(Speyeria callippe callippe) (callippe)
and the federally threatened bay
checkerspot butterfly (Ephydra editha
bayensis) (bay checkerspot) incidental
to the Applicant’s activities outlined in
their proposed amendments to the 1982
San Bruno Mountain Habitat
Conservation Plan (HCP) in San Mateo
County, California. The HCP
amendments would adjust the
boundaries of Conserved Habitat within
the 228-acre Northeast Ridge
(Administrative Parcel 1-07) and
provide supplemental HCP funding
provisions that would allow additional
habitat management and monitoring
activities to occur on the approximately
2,828 acres of habitat conserved and
managed under the HCP on San Bruno
Mountain.

We request comments from the public
on the permit application and an
Environmental Assessment. The permit
application includes the Biological
Study and Analysis of Conserved
Habitat for Amendments to the Habitat
Conservation Plan for San Bruno
Mountain and Incidental Take Permit
PRT 2-9818 (Study). The Study
describes the proposed changes to the
1982 HCP as it was last amended in
1989, and the measures that the
Applicants would undertake to
minimize and mitigate take of the
covered species.

DATES: We must receive your written
comments on or before June 16, 2008.



Federal Register/Vol. 73, No. 73/Tuesday, April 15, 2008/ Notices

20325

ADDRESSES: Please address written
comments to Eric Tattersall, Acting
Chief, Conservation Planning and
Recovery Division, Fish and Wildlife
Service, Sacramento Fish and Wildlife
Office, 2800 Cottage Way, W-2605,
Sacramento, California 95825. You also
may send comments by facsimile to
(916) 414-6713.

FOR FURTHER INFORMATION CONTACT: Eric
Tattersall, Acting Chief, Conservation
Planning and Recovery Division,
Sacramento Fish and Wildlife Office, at
(916) 414-6600.

SUPPLEMENTARY INFORMATION:
Availability of Documents

You may obtain copies of these
documents for review by contacting the
individual named above [see FOR
FURTHER INFORMATION CONTACT].
Documents also will be available for
public inspection, by appointment,
during normal business hours at the
Sacramento Fish and Wildlife Office
[see ADDRESSES].

Background

Section 8 of the Act and Federal
regulations prohibit the “take’ of fish
and wildlife species listed as
endangered or threatened (16 U.S.C.
1538). Take of federally listed fish or
wildlife is defined under the Act to
include the following activities: harass,
harm, pursue, hunt, shoot, wound, kill,
trap, capture, or collect, or to attempt to
engage in any such conduct (16 U.S.C.
1532). We may, under limited
circumstances, issue permits to
authorize incidental take (i.e., take that
is incidental to, and not the purpose of,
the carrying out of an otherwise lawful
activity). Regulations governing
incidental take permits for endangered
species are found in 50 CFR 17.22 and
50 CFR 17.32.

San Bruno Mountain is located on the
northern San Francisco Peninsula, just
south of the San Mateo-San Francisco
County boundary. The Mountain is
surrounded on all sides by the cities of
Colma to the west, Daly City to the
north, Brisbane to the east, and South
San Francisco to the south. The San
Bruno Mountain HCP study area
consists of 3,537 acres, of which 2,828
acres are presently Conserved Habitat.

The County of San Mateo and City of
Brisbane are requesting, on behalf of the
HCP permittees, an amendment to an
existing incidental take permit for
activities covered by proposed
amendments to the 1982 HCP, as
amended. The proposed HCP
amendments would include the
following changes. Chapter VII of the
HCP would be revised to replace the

approved operating program for
development of the Northeast Ridge (the
1989 Vesting Tentative Map {(VIM)) to
allow for the development of Unit II-
Neighborhood II {UII-NII) under a
proposed 2007 modification (the 2007
VTM). The reconfiguration would
reduce the amount of land to be
developed and increase the size and
value of Conserved Habitat within the
Northeast Ridge, as well as reduce
impacts to the Species of Concern
covered under the HCP.

Section V.B of the HCP would be
amended to address supplemental
funding of four million dollars to be
provided by the developer, Brookfield
Northeast Ridge II LLC, concomitant to
development of UII-NII within the
Northeast Ridge. These funds would
establish an HCP Endowment, which
would be funded incrementally upon
the granting of final map approval for
the lots in UII-NII, pursuant to an
agreement between Brookfield Northeast
Ridge I LLC and the City of Brisbane.
The HCP Endowment would be
managed by the HCP Trustees and
would be available to fund ongoing
habitat management and monitoring
activities described in the Habitat
Management Plan (HMP) that is
appended to the Study. Section V.B
would also be amended to increase the
annual charge per dwelling unit and per
1,000 feet of floor area for commercial
and industrial activities within the
portion of the HCP area under the City
of Brisbane’s jurisdiction. All funds
from the annual charge would be part of
the HCP’s Trust Fund and managed by
the Trustees.

These amendments and the biological
analysis required by the 1982 HCP are
detailed in the Study. The Study
evaluates the proposed change to the
boundary of the Conserved Habitat on
the Northeast Ridge parcel described in
the HCP and considers the effect of this
action, and ongoing management and
monitoring activities, on the callippe,
the listed species on the existing
incidental take permit {the mission blue
butterfly {Icaricia icarioides
missionensis), San Bruno elfin butterfly
(Callophrys mossii bayensis), bay
checkerspot, and San Francisco garter
snake (Thamnophis sirtalis tetrataenia),
and other listed species that currently
occur or have been historically
documented on the Mountain, including
the California red-legged frog (Rana
aurora draytonii). It also considers the
effects of grading that occurred in 2007
for the installation of infrastructure and
other drainage and slope stability
improvements deemed necessary by the
City of Brisbane for public health,

safety, and welfare reasons (2007
Infrastructure Grading).

The Service's Environmental
Assessment considers the
environmental consequences of three
alternatives. The Proposed Project
Alternative consists of the issuance of
an amendment to the incidental take
permit and implementation of the Study
and HMP. With Alternative 2 (1989
Northeast Ridge Plan), an amendment to
the existing incidental take permit
would be issued to add take coverage for
the callippe silverspot and bay
checkerspot for the adopted HCP, which
includes the 1989 VTM for Northeast
Ridge and continuation of habitat
management activities under the
existing funding program. With the No
Action alternative, there would be no
issuance of an amendment to the
existing incidental take permit to add
take coverage for the callippe silverspot
and bay checkerspot. The proposed
reconfiguration of the Northeast Ridge
would not occur, nor would the
supplementary funding for vegetation
management on the Mountain be
provided. Under the No Action
alternative, certain types of habitat
management activities for conserved
habitats on the Mountain would not
have take authorization. s

Public Review

We invite the public to review the
Plan, Implementing Agreement and
Environmental Assessment during a 60-
day public comment period (see DATES).
Before including your address, phone
number, e-mail address, or other
personal identifying information in your
comment, you should be aware that
your entire comment—including your
personal identifying information—may
be made publicly available at any time.
While you may ask us in your comment
to withhold your personal identifying
information from public review, we
cannot guarantee that we will be able to
do so.

We provide this notice pursuant to
section 10(a) of the Act and the
regulations for implementing NEPA, as
amended (40 CFR 1506.6). We will -
evaluate the application, associated
documents, and comments submitted
thereon to determine whether the
application meets the requirements of
NEPA regulations and section 10{a} of
the Act. If we determine that those
requirements are met, we will issue a
permit to the Applicant for the
incidental take of the covered species.
We will make our final permit decision
no sooner than 60 days from the date of
this notice.
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Dated: April 9, 2008.
Ken McDermond,
Deputy Regional Director, Region 8, California
and Nevada, Sacramento, California.
(FR Doc. E8-8051 Filed 4~14~08; 8:45 am|}
BILLING CODE 4310-55-P

DEPARTMENT OF THE INTERIOR

Bureau of Reclamation
Fish and Wildlife Service
DEPARTMENT OF COMMERCE

National Marine Fisheries Service; Bay
Delta Conservation Plan for the
Sacramento-San Joaquin Delta,
California - .

AGENCIES: Bureau of Reclamation,
Interior; Fish and Wildlife Service,
Interior; National Marine Fisheries
Service, National Oceanic and
Atmospheric Administration,
Commerce. '

ACTION: Notice of Intent (NOI) to prepare
an environmental impact statement/
environmental impact report (EIS/EIR)
and notice of public scoping meetings.

SUMMARY: Pursuant to the National
Environmental Policy Act (NEPA) of
1969, as amended, the Bureau of
Reclamation (Reclamation), the Fish and
wildlife Service (FWS), and the
National Marine Fisheries Service
{NMFS) intend to serve as co-lead
agencies in the preparation of a joint
EIS/EIR for the Bay Delta Conservation
Plan {(BDCP). The California Department
of Water Resources (DWR) will serve as
the lead agency under the California
Environmental Quality Act (CEQA).
Reclamation will serve as the
administrative lead for all actions
related to this Federal Register Notice.
The BDCP is a conservation plan
being prepared to meet the requirements
of the Federal Endangered Species Act
(FESA), the California Endangered
Species Act (CESA), and the State of
California’s Natural Communities
Conservation Planning Act (NCCPA).
DWR and State and Federal water
contractors intend to apply for FESA
and CESA incidental take permits (ITP)
for water operations and management
activities in the Sacramento-San Joaquin
Delta, These incidental take
authorizations would allow the
incidental take of threatened and
endangered species resulting from
covered activities and conservation
measures that will be identified through
the planning process including those
associated with water operations of the
Federal Central Valley Project {CVP), as
operated by Reclamation, the California

State Water Project (SWP), as operated
by DWR, as well as operations of certain
Mirant Delta LLC {Mirant Delta) power
plants. Additionally, the BDCP will, if
feasible, be used as the basis for FESA
compliance by Reclamation, including
compliance with Section 7 of FESA in
coordination with FWS and NMFS.
Ultimately, the BDCP is intended to
secure authorizations that would allow
projects that restore and protect water
supply and reliability, water quality,
and ecosystem health to proceed within
a stable regulatory framework.

On January 24, 2008, FWS and NMFS
issued a NOI to conduct public scoping
and prepare an EIR/EIS regarding the
BDCP for the Sacramento-San Joaquin
Delta, California (73 FR 4178). As the
BDCP effort has progressed,
Reclamation has determined it has a
substantive interest in the development
and ultimate implementation of the
BDCP. Specifically, Reclamation seeks
to improve water supply reliability for
its Federal water contractors, while
meeting its FESA obligations.
Environmental constraints, including
measures to protect endangered species
in the Sacramento-San Joaquin Delta,

impair that water supply reliability. The

BDCP will recommend actions and
conservation measures for
implementation to improve both
environmental conditions in the Delta
and water supply reliability.
Reclamation expects the recommended
actions and conservation measures to
include activities that are within
Reclamation’s responsibilities. The NOI
is, therefore, being reissued to include
Reclamation as a co-lead agency, update
the status of the BDCP planning process,
correct an error in the January 24, 2008,
NOI, and to provide notice of scoping
meetings. As the Federal lead agencies
continue to refine the purpose and need
for the project, additional public notices
regarding scoping will be issued and
additional scoping meetings will be
held.

DATES: Ten public scoping meetings will
be held at various times and locations
throughout California. See
SUPPLEMENTARY INFORMATION section for
public scoping meeting dates.

Wriften comments on the scope of the
BDCP or issues to be addressed in the
EIS/EIR must be received no later than
May 30, 2008.

The scoping period on the initial
Notice of Intent published jointly by
FWS and NMFS on January 24, 2008 (73
FR 4178), is scheduled to close on
March 24, 2008. Comments submitted
under that NOI need not be resubmitted,
as all comments will be consolidated
and incorporated under this NOI for

review and response by the co-lead
agencies (i.e., Reclamation, FWS, and
NMFS).

ADDRESSES: Send written comments to
Patti Idlof, Bureau of Reclamation, 2800
Cottage Way, MP-150, Sacramento, CA
95825, e-mail to pidlof@mp.usbr.gov, or
fax to (916) 978-5055.

See SUPPLEMENTARY INFORMATION
section for public scoping meeting
addresses.

FOR FURTHER INFORMATION CONTACT: Patti
Idlof, Natural Resource Specialist,
Reclamation, at the above address or
916-978-5056; Lori Rinek, FWS, 916-
414—-6600; or Rosalie del Rosario,
NMFS, 916-930-3600.

SUPPLEMENTARY INFORMATION:

Public Scoping Meeting Dates

Public scoping meetings will be held
on the following dates and times:

+ Monday, April 28, 2008, 10 a.m. to
2 p.m., Sacramento, CA.

« Tuesday, April 29, 2008, 5 p.m. to
9 p.m., Chico, CA.

» Wednesday, April 30, 2008, 6 p.m.
to 10 p.m., Clarksburg, CA. '

¢ Monday, May 5, 2008, 6 p.m. to 10
p-m., Stockton, CA.

¢ Tuesday, May 6, 2008, 6 p.m. to 10
p-m., San Jose, CA.

» Wednesday, May 7, 2008, 6 p.m. to
10 p.m., Los Banos, CA

o Thursday, May 8, 2008, 1 p.m. to 4
p.m., Los Angeles, CA .

¢ Monday, May 12, 2008, 6 p.m. to 10
p.m., San Diego, CA

¢ Tuesday, May 13, 2008, 6 p.m. to 10
p-m., Fresno, CA

e Wednesday, May 14, 2008, 6 p.m. to
10 p.m.;, Bakersfield, CA

Public Scoping Meeting Addresses

Public scoping meetings will be held
at the following locations:

» Sacramento—California Resources
Building Auditorium, 1416 Ninth Street,
Sacramento, CA 95816.

o Chico—Chico Masonic Family
Center, 1110 West East Avenue, Chico,
CA 95926.

» Clarksburg—Clarksburg Middle
School, 52870 Netherlands, Clarksburg,
CA 95612.

¢ Stockton—San Joaquin Farm
Bureau, 3290 North AdArt Road,
Stockton, CA 95215.

» San Jose—Santa Clara Valley Water
District, 5700 Almaden Expressway, San
Jose, CA 95118.

e Los Banos—City of Los Banos,
Public Services Department Main Office

Senior Center—Miller & Lux Building,
830 6th Street, Los Banos, CA 93635.

« Los Angeles—Junipero Serra State
Office Building, 320 West Fourth,
Carmel Room 225, Los Angeles, CA
90013.



Attachment I

Findings and Recommendations pursuant to the Endangered Species Act
and Finding of No Significant Impact pursuant to the National Environmental Policy Act
for the Issuance of a Section 10(2)(1)(B) Incidental Take Permit (TE215574-5)
associated with Implementation of the Habitat Conservation Plan for the San Bruno Mountain
Habitat Conservation Plan in San Mateo County, California

1. DESCRIPTION OF THE PROPOSAL

The U.S. Fish and Wildlife Service (Service) proposes to issue an amended incidental take
permit (ITP or Permit) to the Cities of Brisbane, Daly City, South San Francisco, and the County
of San Mateo (Applicants or Permittees) in San Mateo County, California, under the authority of
section 10(a)(1)(B) and section 10(a)(2) of the Endangered Species Act of 1973, as amended
(ESA). The existing 10(a)(1)(B) permit issued March 4, 1983 by the Service authorized the
incidental take of three Federally listed animal species, the endangered San Bruno elfin butterfly
(Incisalia mossii bayensis), endangered mission blue butterfly (Jcaricia icarioides missionensis),
and endangered San Francisco garter snake (Thamnophis sirtalis tetrataenia) for a period of 30
years. The City of Brisbane (City) seeks to amend the incidental take permit to include two
additional Federally listed animal species, the endangered callippe silverspot butterfly (Speyeria
callippe callippe) and threatened Bay checkerspot butterfly (Euphydryas editha bayensis) in
connection with development activities on the Northeast Ridge and management and monitoring
of Conserved Habitat (areas of San Bruno Mountain (Mountain) currently held or will be held in
fee title by the San Mateo County or the State of California) carried out under the existing San
Bruno Mountain Habitat Conservation Plan (HCP). The San Bruno elfin butterfly, mission blue
butterfly, callippe silverspot butterfly, Bay checkerspot butterfly, and San Francisco garter snake
are collectively referred to as “Covered Species.”

Upon the issuance of the amended ITP, the City would receive incidental take authorization for
the Covered Species as a result of certain activities identified in the amended HCP submitted by
the City as part of the permit application. The Bay checkerspot butterfly does not currently
inhabit the Mountain. The checkerspot was historicaily known from the Mountain until the mid
1980s. Should the Bay checkerspot butterfly become re-established on the Mountain during the
term of the Permit, the ITP would authorize take of the Bay checkerspot butterfly in association
with vegetation management activities for the remainder of the permit term, subject to renewal.
The ITP would continue to authorize incidental take of San Bruno elfin, mission blue butterfly,.
and San Francisco garter snake. '

The existing HCP and subsequent amendments, including the proposed Amendment, describe
the project in detail, together with the conservation measures that would be implemented to
avoid, minimize, and mitigate take of the Covered Species that is expected to occur as a result of
the project. The existing Implementing Agreement (IA) concers implementation of the HCP
and has been signed by the Service, San Mateo County, City of Brisbane, City of Daly City, City
of South San Francisco, California Department of Fish and Game, and the California Department
of Parks and Recreation. The proposed ITP and existing IA will remain in effect until March 4,
2013 (30 years from the date of the original ITP), subject to renewal. Changes to the IA are not
anticipated.



This document includes the Service’s Findings and Recommendations pursuant to the ESA,
which provide an administrative record of how the proposed Amendment under review satisfies
each of the permit issuance criteria under section 10(a)(2)(B) of the ESA and in the Service’s
implementing regulations for the ESA (50 CFR 17.22(b)(2) and 17.32(b)(2)). These Findings
also include our responses to public comments received, and a recommendation for permit
issuance or denial. Parts I — VI of this document are relevant to these Findings and
Recommendations.

This document also includes a summary of the Environmental Assessment (EA) conducted
pursuant to the regulations of the National Environmental Policy Act (NEPA) of 1969 (40 CFR
1506.6), and briefly presents why the EA (and other documents made available during the public
comment period) supports our Finding of No Significant Impact (FONSI) and the reasons why
the proposed action will not have a significant effect on the human environment for which an
environmental impact statement therefore will not be prepared. Parts I, IT, and VII of this
document are relevant to this FONSL

Documents reviewed in the preparation of this combined FONSI and Findings and
Recommendations include: (1) Final Rule listing the callippe silverspot butterfly as an
"endangered species that was published in the Federal Register on December 5, 1997; (2)
Application for an Amendment to the section 10(a)(1)(B) permit for San Bruno Mountain (PRT
2-9818) dated February 5, 2008, from the City of Brisbane and associated materials received by
the Service on February 7, 2008; (3) San Bruno Mountain Habitat Management Plan 2007, dated
September 2007 (prepared by the San Mateo County Parks Department); (4) San Bruno
Mountain Area Habitat Conservation Plan (volumes 1 and 2), dated May 1982 (prepared by the
San Bruno Mountain Habitat Conservation Plan Steering Committee); (5) Biological Study and
Analysis of Conserved Habitat for Amendments to the Habitat Conservation Plan for San Bruno
Mountain and Incidental Take Permit PRT 2-9818, dated October 2007 (prepared for the County
of San Mateo and City of Brisbane); (6) Analysis of Butterfly Survey Data and Methodology
from San Bruno Mountain Habitat Conservation Plan (1982-2000) 1. Status and Trends, dated
2004 (prepared by Travis Longcore, Christine S. Lam, and John P, Wilson); (7) San Bruno
Mountain Habitat Conservation Plan Amendment Environmental Assessment, dated October
2007 (prepared for the Service by Jones and Stokes); (8) San Bruno Mountain Habitat
Conservation Plan Activities Repoit for Endangered Species Permit PRT-2-9818 (1984 —2009);
(9) Special Report on San Bruno Mountain Habitat Conservation Plan Management Budget,
dated August 9, 2006 (prepared for San Mateo County by Thomas Reid Associates); (10) 57
public comment letters submitted on the EA; (11) Intra-Service Biological Opinion on Issuance
of a Section 10(a)(1)(B) Incidental Take Permit for the proposed Amendment (not used in
determining a FONST); and (12) electronic mail, telephone discussions, and meetings between
the Service, City of Brisbane, Brookfield Northeast Ridge II LLC (Brookfield), Thomas Reid
Associates (TRA), and others, between 1998 and 2009. These documents are hereby
incorporated by reference, as described in 40 CFR 1502.21.

Alternatives Considered

The Service considered three alternatives in the EA: (1) the Proposed Action Alternative
(reconfiguration of the Northeast Ridge Plan); (2) the 1989 Northeast Ridge Plan Alternative;



and (3) the No Action Alternative. A number of other alternatives that would meet the City’s
need to provide incidental take authorization in order to continue to implement activities covered
under the existing HCP were also considered, but eliminated from further consideration for
reasons described in Chapter 2 of the EA. These alternatives included an alternative

development site (to development activities on the Northeast Ridge) and a substantially reduced
development alternative.

Proposed Action Alternative

The Proposed Action consists of Service issuance of an amendment to an existing section
10 TTP. As described in Chapter 1 of the EA, the HCP amendment would include a
revised operating program for the Northeast Ridge; provision of supplementary funding;

and a proposal for the addition of the callippe silverspot and Bay checkerspot butterflies
to the ITP.

The specific project (reconfiguration of the Northeast Ridge) and activities (Management
and Monitoring of Conserved Habitat) that trigger the need for issuance of an amendment
to the existing ITP to add the callippe silverspot and Bay checkerspot butterflies to the
list of covered species are listed below. These activities may physically disturb, harm, or
harass the listed butterflies and are analyzed in Chapter 4, Environmental Consequences,
of the EA. Management and Monitoring of Conserved Habitat is a component of the
existing HCP, as such, it is not part of the proposed Amendment. However, the EA
analyzed impacts resulting from Management and Monitoring on the callippe silverspot
and Bay checkerspot butterflies. The Service’s Biological Opinion (BO) also analyzed
impacts resulting Management and Monitoring the callippe silverspot and Bay
checkerspot butterflies, as well as the other Covered Species.

Reconfiguration of the Northeast Ridge

The 2007 Northeast Ridge development has beén substantially modified from the
1989/1990 approvals (1989 VIM). The Amendment proposes to authorize the 2007
Vesting tentative map (VIM), which would include 71 single-family homes in Unit II-
Neighborhood II (UIL-NIT) (Landmark). Under the 2007 VTM, the 228.3 acre parcel on
the Northeast Ridge would contain 144.66 acres of Conserved Habitat for the Covered
Species and 83.66 acres of development (EA Table 2-1 provides an overview of the 2007
VTM acreages). In 2006, the City of Brisbane and Service agreed that Brookfield could
continue with development of 11 single-family residential units on 5.67 acres north of
Unit I that had been disturbed by remedial grading required for an earlier phase of
development. Because the area had been previously impacted and no longer contained
potentially suitable habitat for the callippe silverspot or Bay checkerspot butterflies, take
of listed butterflies was not likely and no incidental take authorization was required, and
these homes and associated infrastructure are currently under construction. In 2007, the
City and Service further determined that roadway construction, infrastructure installation,
and slope stabilization measures needed for public health, safety, and welfare reasons
required grading of an additional 1.07 acre area north of Unit I (referred to as
“infrastructure grading™). The City and Service agreed that six additional housing units



could be constructed on this previously undisturbed area outside the HCP fence location
at that time. The total, 17 housing units, considered ‘transferred’ to Unit I comprise a
6.74 acre area. The EA evaluated potential impacts to the callippe silverspot and its
habitat on the 1.07 acre Infrastructure Grading site, although it was not part of the
proposed Amendment.

The 2007 VIM would permanently disturb 16.67 acres, with an additional 2.97 acres
temporarily disturbed and subsequently revegetated, for a total of 19.64 acres. The UIl-
NI area would be left undeveloped and would be dedicated as Conserved Habitat. The
Service, the City, and Brookfield conferred on a plan to redesign UII-NII to avoid high
quality callippe silverspot habitat along the western boundary of the Northeast Ridge and
to transfer 28 units from UII-NI to UTI-NIIL. After construction, UII-NII would include 71
single-family homes. As a result, UII-NII would increase in size by 4.97 acres over the
1989 VTM, but the additional impacts would occur in an existing blue gum eucalyptus
(Eucalyptus globulus) grove and areas previously designated for temporary disturbance
and restoration. The 2007 VTM would result in a net increase of 8.93 acres of Conserved
Habitat over the 1989 VTM. Permanent development footprint impacts are reduced from
25.60 acres under the 1989 VIM to 16.67 acres in the 2007 VIM. Temporary impacts
are similarly reduced from 14.40 acres to 2.97 acres. Brookfield also proposes to provide
supplemental funding for the HCP, as described below.

The 2007 VTM covers the final phase of development of Administrative Parcel 1-07-02,
including the following activities. :

 Grading of 19.64 acres of undisturbed area for UIL-NIL, including 16.67 acres that

would be permanently disturbed and 2.97 acres that would be disturbed temporarily
- and then revegetated pursuant to HCP criteria. '

o Dedication of 78.27 acres of Conserved Habitat, including the 2.97 acres that would
be temporarily disturbed and then restored.
Construction, use, and maintenance of 71 single-family detached home lots.

 Landscaping and maintenance of common areas, including revegetation and
management of temporarily disturbed areas and installation and maintenance of fuel
management zones. : ,

« Installation, operation, and maintenance of required public or association owned
infrastructure, sidewalks, community fencing or walls, streetlights, traffic signs and
signals, drainage facilities (including concrete V-ditches), and utilities (including, but
not limited to, water, sewer, electricity, gas, telephone, and cable).

o Construction and use of the public emergency vehicle access (EVA).

Removal of portions of the existing eucalyptus grove (6.82 acres).

 Monitoring required for the installation, construction, or operation of any of the

features described above.

The fuel modification zone, which would be owned and maintained by the HCP
Operator, would be vegetated, to the extent practicable, with native plants that do not
present an invasive threat to the adjacent grasslands within the future Conserved Habitat.
Portions (approximately 0.41 acres) of the fuel modification zone extend into otherwise



undisturbed areas. The Northeast Ridge homeowners associations may conduct
additional maintenance of the fuel modification zone through removal of wooded
material within 30 feet of adjacent lots. Concrete V-ditches would be installed on the
graded slopes within the fuel modification zone to convey stormwater runoff. These
facilities would also be maintained by the Plan Operator but are not expected to require
frequent maintenance.

The Northeast Ridge homeowner’s association would fund the required maintenance, per
an agreement with the City.

' The primary access to UII-NII would be from the south via existing streets in the adjacent
UL-NIL The EVA, approximately 20 feet wide and 180 feet long, would connect the
northern corner of the community (“C” Court) to Guadalupe Canyon Parkway. Access to
this EVA, which would be concrete, would be limited by locked gates to emergency
vehicles only. ' :

Portions of the perimeter of UII-NII may have a 4-foot catchment wall where lots and
roadways are adjacent to the HCP open space. These areas may include a portion of “C”
Court in the northern tip of the development and the easterly edge of “A” Street in the
southern end of the development. The final designs of the catchment walls are subject to

the City Engineer’s approval of the grading and improvement plans, at the time of, or just
prior to, final map approvals.

The Northeast Ridge currently contains a 7.85-acre eucalyptus grove. Existing approvals
related to the 1989 VIM require removal and thinning of these trees, which has been
delayed due to the listing of the callippe silverspot butterfly. Construction of the
proposed 2007 VIM would permanently remove 6.82 acres of eucalyptus trees; 1.02
acres would remain in Conserved Habitat and be thinned (minimum of 45-feet between
trees) by Brookfield. -‘This is an increase of 2.1 acres of tree removal as compared to the
1989 (from 4.7 acres under the 1989 VIM to 6.8 acres under the 2007 VIM).

Conserved Habitat

Reductions in the size of the Northeast Ridge development area increase the size of
Conserved Habitat over the 1989 VIM. The 2007 VIM would increase undisturbed
Conserved Habitat by 20.36 acres and would result in a net increase in Conserved Habitat
of 8.93 acres, because UII-NI would not be constructed (EA Table 2-3 provides a
comparison of Conserved Habitat acreages in Unit II between the 1989 and 2007 VIMs).
Under the 2007 VM, the 228.3 acre parcel would contain 144.7 acres of Conserved
Habitat, which is an increase from the 135.73 acres of Conserved Habitat under the 1989
VTM. Thisis a net increase of 8.97 acres of Conserved Habitat. The reconfigured
Conserved Habitat area contains high quality butterfly habitat (including hilltops,
topographic diversity, and high density of callippe silverspot butterfly larval hosts
plants), is contiguous with other Conserved Habitat areas off-site (areas north of
Guadalupe Canyon Parkway), and is contiguous with the majority of grassland habitat on
the Northeast Ridge.



The 2007 VIM would allow disturbances to 19.64 acres in UII-NII, and avoids 21.20
acres of high quality callippe silverspot butterfly habitat within the area that would have
been UIL-NT under the 1989 VIM. The proposed development area in the 2007 VIM is
within areas that generally have lower value habitat (i.e., lower density of larval host
plants, fewer hilltops, and a grove of eucalyptus trees) than would have been disturbed
under the 1989 VTM. Additionally, the extent of impacts in UII-NII would be minimized
by the use of catchment walls, which limit the grading required to stabilize slopes. The
increased development acreage in UII-NII would occur in the eucalyptus grove and areas
previously proposed as revegetated areas. Due to the height and density of the 7.85-acre .
eucalyptus grove, it currently acts as a partial barrier to butterfly movement, and its
removal would be beneficial to the species; although, the benefits of tree removal may be
offset by the residential development, that may serve as a partial barrier to movement and
increasing human activity directly adjacent to butterfly habitat (see Section 4.3 of the
EA). However, the Service’s Biological Opinion (Service 2009) for the proposed
Amendment concluded that “[t]he residential development likely will not be a barrier to
the callippe silverspot and the mission blue butterflies because of their ability to fly
through the cut and thinned eucalyptus grove, open areas, spaces between the homes, and
around the north side of the development” (see Effects of the Proposed Action in the 2009
Biological Opinion).

Proposed Mitigation

Development of the 2007 VIM would be conducted with the avoidaﬁce, minimization,
and mitigation measures required in the existing HCP. The following additional
measures will also be undertaken:

« The existing HCP (1982, as amended) requires an annual charge of $20 per dwelling
unit ($88.56 in 2007 dollars). Pursuant to recent subdivision improvement
agreements with the City of Brisbane, the 71 housing units in the 2007 VIM and the
17 units under construction in Unit I would pay an annual assessment of $800.00 in
2005 dollars ($850 in 2007 dollars). This proposed annual assessment (874,800 in
2007 dollars) represents a substantial increase to the amount currently required under
the HCP. The amount of the dwelling unit charge would be adjusted annually in
accordance with increases in the preceding calendar year’s Consumer Price Index for
Urban Wage Earners and Clerical Workers within the San Francisco-Oakland-San
Jose area, as reported by the U.S. Department of Labor’s Bureau of Labor Statistics.
All funds collected would become part of the HCP’s Trust Fund used by the Plan
Operator for vegetation management activities. Contribution to the Trust Fund is
required by the HCP for all development within the HCP boundary.

« Brookfield would fund a $4 million endowment (Endowment) to be managed by the
HCP Trustees for the ongoing habitat management and monitoring activities of the
HCP. The new Endowment would be established pursuant to a negotiated agreement
between the City of Brisbane and Brookfield. The Endowment would be funded
incrementally upon the granting of final map approval for the lots in UTI-NIL



Funding of the Endowment was divided over 88 dwelling units, including the 71
housing units in the 2007 VIM and the 17 units under construction in Unit L Itis
expected that this Endowment would generate over $200,000 per year in interest (§
percent annual rate of return), available to the Trustees for the management and
monitoring of the Conserved Habitat. The management would be done in accordance
with the Habitat Management Plan, as described in Section IL.B of the EA.

« The remainder of the Northeast Ridge, which includes undisturbed open space areas
and the areas temporarily disturbed but restored/revegetated to grassland habitat,
would be dedicated as Conserved Habitat. Brookfield would fund the management of
the restored areas for a period that extends 5 years after the completion of grading and
revegetation in these areas. All undisturbed areas would be dedicated to and
maintained by the HCP Operator.

« Brookfield would remove a portion of the on-site eucalyptus grove, which acts as a
barrier to movement of the mission blue and callippe silverspot butterflies.
Approximately 6.82 acres of the eucalyptus grove would be removed at the time of
housing construction for UII-NIL or a timeframe mutually agreeable to the City and

the developer.

The existing HCP currently provides a funding mechanism used to address the highest
priority threats to endangered butterfly habitat. The 2007 Habitat Management Plan
(HMP) proposes to enhance existing management methods, some of which have only
been used on a limited basis due to limited funding, ‘such as, grazing, burning, and
mowing. These techniques would be used on a more comprehensive scale in order to
change the conditions that favor invasive species and brush on the Mountain. Utilizing
these additional tools on a broad scale, require substantial additional funding (TRA.
2007). TRA (2007) reports that management and monitoring of Priority 1, 2, and 3 areas
within the HCP area to maintain existing grasslands and reclaim former grassland areas
that have been lost to coastal scrub succession would require a significant increase in
funding. Without the supplemental funding, only Priority 1 areas containing core habitat
for the callippe silverspot and mission blue butterflies would be managed. The existing
Trust Fund and new Endowment would be used by the Plan Operator for enhanced
vegetation management and monitoring activities on all Priority 1, 2, and 3 areas.

Management and Monitoring of Conserved Habitat

There are approximately 2,750 acres of Conserved Habitat on San Bruno Mountain.
Much of these lands provide habitat for the Mountain's listed butterflies, as well as other
rare and endangered species that inhabit it. Habitat management activities are authorized
under the existing HCP, and since the 1990s, habitat management has been guided by
management plans, which had been updated every five years. The addition of the
callippe silverspot and Bay checkerspot butterflies to the ITP would authorize the
potential take of both species during vegetation management and monitoring in
Conserved Habitat, and the potential take of callippe silverspot butterflies during
vegetation management, replanting, and restoration following the final phase of the



Northeast Ridge development (described above). Take of the callippe silverspot and Bay
checkerspot butterflies, either direct take of individuals and/or indirect take of individuals
resulting from habitat modification would be authorized for habitat management
activities that occur under the 2007 HMP and/or future iterations of the HMP. The 2007
HMP is included as Appendix B to the EA.

The 2007 HMP focuses on continuing the current habitat management methods that have
proven to be successful, as well as utilizing methods covered under the existing HCP that
have not been widely used (due to limited funding), to reverse the conditions that favor
invasive species and brush on the Mountain. The 2007 HMP defines Priority 1,2, and 3
areas for habitat management in order to focus protection and restoration efforts: Priority
1 areas include all grassland areas including all habitats for the four listed butterflies;
Priority 2 areas include all other native plant communities; and Priority 3 areas include
dense invasive species infestations. The 2007 HMP implements a Stewardship Grazing
Program, including application and testing of grazing projects. It also expands
monitoring to provide relative population and distribution data for the callippe silverspot,
mission blue, and San Bruno elfin butterflies. Habitat management would be conducted
in all management units every year, with a focus on fulfilling the goals and objectives of
the HCP. The work program would be determined on an annual basis through the
collaboration between the Plan Operator, County of San Mateo, and the San Bruno
Mountain Technical Advisory Committee, with guidance from the Service.

Vegetation Management

The following is a list of the vegetation management techniques listed in the 2007 HMP:
(1) livestock grazing; (2) prescribed burning; (3) pile buming; (4) mowing; (5) herbicide
application; (6) mechanical clearing; and (7) replanting/restoration. A detailed
description of each is provided in the EA, 2007 HMP, and the Biological Opinion.

Monitoring

The existing HCP requires monitoring to ensure compliance with the terms of the HCP
and to evaluate effectiveness of ongoing conservation efforts. The HMP's monitoring
program is intended to implement the monitoring requirements of the HCP based on
contemporary scientific practices. Undertaken by the Plan Operator, monitoring includes
recording regular observations of biological processes and conservation activities on the
Mountain. The purpose of monitoring is to assure that the Plan conditions are being met,
and to keep an ongoing record of the progress of Plan implementation and allows the
Plan Operator to conduct periodic re-evaluation of the vegetation management activities
and modify them as appropriate. The degree of monitoring corresponds to the intensity
of construction and/or management techniques underway. Monitoring would be
structured to provide sufficient information for ongoing review. Monitoring of initial

experimentation would be more intensive than monitoring done after techniques are
established.



Endangered butterfly monitoring conducted over the 25-year span of the HCP has
focused on assessing the distribution and/or relative abundance of the endangered
callippe silverspot, mission blue, and San Bruno elfin butterflies on the Mountain. All
three butterflies have low growing host plants that can easily be overgrown by weeds
and/or coastal scrub vegetation, and all three species overlap in their distribution on the
Mountain. Two monitoring systems have been used to monitor the endangered species
on the Mountain: set transects and wandering transects. The 2007 HMP directs
continuation of the current set transect monitoring system, with minor modifications
made to the mission blue transects.

Rare plant distribution data has been collected in GIS format within the last 5 years for all
listed plant species. This includes the manzanita colonies (all species), Diablo rock rose
(Helianthella castaned), San Francisco lessingia (Lessingia germanorum), San Francisco
spineflower (Chorizanthe cuspidata var. cuspidata), San Francisco campion (Silene

_ verecunda ssp. verecunda), and dune tansy (Taracetum camphoratum). The 2007 HMP
directs GPS mapping of all the special status rare plant species on a cycle of once every

two years on the Mountain to track changes in distribution and monitor health of these
colonies.

Monitoring for additional species (i.e., bumblebees and ants) may be conducted and
academic research on the Mountain is encouraged to provide this additional information.
HCP monitoring funds are focused on the endangered species and their habitats, as
required under the HCP permit. While monitoring is focused on the butterflies of concern

and rare plants, study and management of the Mountain’s overall ecosystem will benefit
the listed species.

Vegetation management effectiveness monitoring is vital to recognizing changes to the
ecosystem and to gauge the results of habitat management work. Effectiveness
monitoring over the 25-year span of the HCP has been focused on tracking invasive
species distribution and coastal scrub succession. Vegetation monitoring has been done
using primarily two methods: daily tracking of work conducted and overall distribution of
vegetation types and invasive species. To track large scale changes in vegetation, the
2007 HMP directs mapping using aerial ortho-photo interpretation and field checking,
and that the Mountain should be remapped using this technique every 5 years. For finer
scale monitoring, fixed transects and quadrats will be used.

1989 Northeast Ridge Alterative

As described above, the City approved a 1989 VIM that provided for 579 residential
units, and the Service and DFG approved an Equivalent Exchange Amendment for this
revised design in 1990 (EA Figure 2-2). Under the 1989 VTM, the 228.3-acre parcel on
the Northeast Ridge would contain 135.7 acres of Conserved Habitat for the Covered

Species and 92.59 acres of development (EA Table 2-4 provides an overview of the 1989
VTM acreages).



If the Service amended the existing ITP to add callippe silverspot and Bay checkerspot
butterflies to the existing HCP, the construction of UII-NI under the 1989 VIM would
result in greater take associated with direct effects to listed butterflies as well as greater
take associated with indirect effects from habitat loss than the 2007 VIM (Proposed
Action Alternative). The 1989 VTM includes disturbance of 18.8 acres for UII-NI and
21.2 acres for UII-NII (EA Table 2-1). The 1989 VTM would permanently disturb 25.60
acres, with temporary disturbances to 14.40 acres that would be revegetated, for a total of
40.00 acres of disturbance. It would also remove 29.31 acres of grassland habitat as
opposed to 12.01 acres under the 2007 VTM. The construction footprint of ULI-NI is
within an area considered a favored hilltop for the butterfly.

Under the 1989 VTM, a total of 151 new dwelling units would be constructed in two
neighborhoods in Unit II (not including the 17 units transferred to Unit I in 2006/2007).
The 1989 VIM would result in 80 more housing units than the 2007 VIM, which
proposes 71 units in Unit II. These units would be assessed the annual dwelling unit
charge authorized under the existing HCP and no additional endowment would be
established. The existing HCP requires an annual charge of $20 per dwelling unit
($88.56 in 2007 dollars) for management and maintenance of Conserved Habitat. At
$88.56 per dwelling unit, the 151 housing units would generate a total of $13,372.56
annually (in 2007 dollars) in assessments for implementing conservation activities on the
Mountain, which is less than the annual assessment (374,800 in 2007 dollars) proposed
under the 2007 VITM and associated subdivision agreements. Funding generated under
the 1989 VTM, would allow the continuation of existing management activities, but not
the enhanced activities in the 2007 HMP. Under the existing management plan, an
average of 5.3 acres of grassland convert to coastal scrub annually; it is anticipated that
the gradual loss of grassland habitat and decreases in butterfly distribution would
continue under the existing management plan. The existing level of funding only allows
the highest quality habitat to be maintained and allows encroachment of invasive weeds
and native brush into'the annual grassland. However, unlike the No Action Altemative,
discussed below, management activities could be carried out within all Conserved Habitat
areas, as this alternative would authorize incidental take of the callippe silverspot and
Bay checkerspot butterflies.

No Action Alternative

Under the No Action alternative, the existing Northeast Ridge development configuration
and Conserved Habitat described and depicted in the existing HCP (1982, as amended)
would remain in effect, which includes the 1989 VIM (EA Figure 2-2). However, since
incidental take of the callippe silverspot and Bay checkerspot butterflies would not be
authorized, activities that result in take could not legally occur in any areas that support
the callippe silverspot butterfly. As a result of minimum City standards (for street widths
and lengths, street grades, looped water systems, lot widths and depths, driveway and
garage depths, and emergency vehicle access), it is anticipated that most, development in
the designated development areas may result in take of the callippe silverspot butterfly.
Therefore, under this alternative, Brookfield would likely not build any additional homes
within the 1989 VTM footprint. The development of even a portion of the 1989 VIM
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would likely be difficult and not cost effective. The No Action Alternative would result
in little or no new residential construction on the Northeast Ridge at this time. However,
the landowner may pursue a revised development plan, submittal of a revised HCP
amendment and ITP application, and/or legal means to uphold existing development
rights in the future. - :

The No Action Alternative may result in significant adverse impacts to vegetation and
wildlife, because access to the Northeast Ridge parcel would be limited to the landowner,
the Plan Operator would not conduct habitat management activities for the listed
butterflies within these areas, which include the majority of the Northeast Ridge. The No
Action Alternative would also result in no additional endowment funding and-no
expanded annual budget for vegetation management and monitoring in Conserved
Habitat. The annual dwelling unit charge would be limited to $20 per dwelling unit
($88.56 in 2007 dollars), as required under the existing HCP. With no additional
funding, continuation of the current management program would be expected to result in
the continued gradual loss of grassland habitat and decreases in butterfly distribution. .
The existing level of funding only allows limited vyegetation management that is generally
limited to area with the highest habitat value; this limited management allows
encroachment of invasive weeds and native brush into grassland habitats. Additionally,
under the No Action Alternative, the ITP would not be amended to add callippe
silverspot or Bay checkerspot butterflies; this would eliminate any management activity
in areas that support these species that could result in take of the callippe silverspot.or.
Bay checkerspot butterflies including, but not limited to grazing, mowing, and burning.
The inability of the Plan Operator to conduct vegetation management activities within
habitats that support callippe silverspot or Bay checkerspot butterflies would lead to the
build up of dense layer of thatch, as well as brush invasion. Increase in grass thatch and
coastal scrub would displace the butterflies’ larval bost plants; this in turn would be

expected to reduce the distribution and abundance of all listed butterflies within the HCP
boundary.

Impact Topic Areas

Based on both internal and external scoping of the proposed Federal action of permit
jssuance, the following impact areas were analyzed in the EA:

Visual Resources

Climate/Regional Air Quality/Sensitive Receptors
Seismicity/Geologic Hazards/Soils '
Hydrology/Flooding/Water quality
Hazardous Materials

Biological Resources

Land Use

Cultural Resources

Noise

Public Health Hazards

Public Services/Utilities
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Transportation
Population/Socioeconomic

II. PUBLIC COMMENT

The Service published a Notice of Availability (Notice) of an EA and receipt of the City’s
application for an ITP, and announced the availability of the proposed Amendment in the
Federal Register on April 15,2008 (73 FR 20324). Publication of the Notice initiated a 60-day
public comment period which ended on June 16, 2008. Copies of the proposed Amendment,
2007 HMP, 2007 Biological Study, and EA were mailed to all interested persons upon request.
Fifty-six comment letters were received during the 60-day comment period; one was received
after the comment period closed. Eleven comment letters were identical with four more letters
being nearly identical. Our decision documents will be made available to all interested parties
upon request. Following final action on the permit application, our agency will publish a notice
of decision in the Federal Register.

[I. ESA DECISION: INCIDENTAL TAKE PERMIT CRITERIA - ANALYSIS AND
FINDINGS ‘

Analysis of Biological Effects to ESA Listed, Proposed, and Candidates Species

The proposed Amendment will result in incidental take of all callippe silverspot and mission blue
butterflies in 19.64 acres of grassland habitat associated with development on the Northeast
Ridge. Incidental take of mission blue butterflies would be less than the amount currently
authorized under the existing HCP and ITP. In addition, adverse affects to all Covered Species
associated with management and monitoring of approximately 2,800 acres will be subject to
incidental take. The existing section 10(a)(1)(B) incidental take permit covers the take of the
mission blue butterfly, San Bruno elfin butterfly, and San Francisco garter snake, but does not
include callippe silverspot or Bay checkerspot butterflies. The Bay checkerspot butterfly was
known from the Mountain until the mid 1980s; however, the checkerspot does not currently
inhabit the Mountain.

Both the revised Northeast Ridge development plan and habitat management and monitoring
were analyzed in the Service’s biological opinion (Service file #81420-2008-F-0946) (Service
2009), which concluded these and other activities will not jeopardize the callippe silverspot
butterfly or the other listed species on the Mountain or result in adverse modification of
designated critical habitat. Below is 2 summary of the Service’s effects analysis:

A. Reconfiguration of Conserved Habitat, Proposed Development, and Related
Development Activities within the Northeast Ridge:

The callippe silverspot butterfly and the mission blue butterfly may be harassed, injured,
or killed as a result of construction activities and young and eggs may be injured or killed
as a result of being crushed or buried by earth moving activities, including temporary
disturbances and permanent loss of habitat. Tncreased levels of dust caused by

construction or other earth moving activities may clog butterfly spiracles (breathing

\
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tubes) and asphyxiate the early stages of the two species, and thus cause their death by
asphyxiation. However, the inclusion of dust control measures during construction
activities should minimize any potential effects to these buttertlies.

The Amendment’s change in the configuration of Conserved Habitat will reduce impacts
to the callippe silverspot and the mission blue butterflies more than the 1989 VIM
because; (1) it will have a smaller development footprint as a result of the elimination of
Unit-IT Neighborhood-I (Hillcrest) (UIL-NI) than the 1989 VIM under the existing
section 10(a)(1)(B) permit; and (2) the Amendment will conserve more hilltoping habitat
than would have been conserved under the existing section 10(2)(1)(B) permit.
Reconfiguration of the Northeast Ridge development and Conserved Habitat is not likely
to result in take of the San Bruno elfin butterfly, Bay checkerspot butterfly, San Francisco
garter snake, or have adverse effects on the San Francisco lessingia.

The Amendment will designate new Conserved Habitat on the Northeast Ridge that is
larger in size and higher in biological value than the habitat that would have been lost as
a result of the 1989 VTM and is of higher value than the habitat lost as a result of the
2007 VTM. Approximately 0.84 acre of existing Conserved Habitat will be lost through
development under the proposed Amendment; this area consists primarily of a eucalyptus
grove, which does not provide habitat for the callippe silverspot or mission blue

butterflies. The reconfiguration will result in a net increase in Conserved Habitat by 8.93
acres. '

The 2007 VIM results in less fragmentation than the 1989 VIM due to clustering of the
development in Unit-II Neighborhood-1I (Landmark) (UII-NII). The deletion of UII-NI
will result in a larger, contiguous grassland habitat block that includes the two primary
hilltop areas on the Northeast Ridge: Callippe Hill and an unnamed hill to the east.
While Callippe Hill has been conserved as habitat through existing HCP, the 1989 VITM
would have severely impacted the unnamed hill to the east. The 2007 VIM increases the
amount of development near Guadalupe Canyon Parkway, but it is not expected that this
will present a significant barrier to the callippe silverspot butterfly. Habitat would be
protected on all four sides of the Carter Street/Guadalupe Canyon Parkway intersection,
including a narrow hilltop that will be partially disturbed by temporary activities. Atthe
current time, movement of this endangered species in this area is partially restricted by a
9.09 acre eucalyptus grove that would be removed under the 2007 VTM. An emergency
vehicle access that is part of the 2007 VTM will connect the development to Guadalupe
Canyon Parkway. The emergency vehicle access will have a smaller footprint and will
be less trafficked than the public roadway planned in the 1989 VIM.

mpacts to callippe silverspot and mission blue butterflies would also result from the loss
of larval host plants (Johnny jump-up (viola pedunculata) and lupine (Lupinus albifrons,
L. formosus, and L. variicolor) respectively) and nectar plants. The development of the
2007 VTM would require grading of 19.64 acres of undisturbed habitat, including 2.97
acres that will be restored pursuant to the restoration guidelines in the Habitat
Management Plan. An additional 1.07 acres of previously undisturbed habitat have been
impacted by the 2007 Infrastructure Grading. The 16.67 acres that would be permanently
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disturbed, and the 1.07 acres disturbed by the 2007 Infrastructure Grading include
approximately 12.01 acres of grassland habitat.

Hilltoping habitat is important for the callippe silverspot butterfly because the adult males
patrol for females on summits and ridgetops, while females fly uphill to mate and
downhill to oviposit within areas containing Johnny jump-up. The grassland also
supports lupines and nectar plants utilized by the mission blue butterfly. The 2007 VTM
significantly reduces impacts to hilltop and downslope ovipositing habitat for both of
these endangered species by eliminating the development of UII-NL The site of UII-NI
has been described as "...prime habitat for both butterfly species, particularly the

" [callippe]" (Murphy 1989). Murphy (1989) stated that UIL-NI “...has greater negative
impacts that development in other Northeast Ridge areas.”

Temporary disturbance associated with the 2007 VIM would disturb an area that is
approximately 830 feet long and 100 to 200 feet wide, located on the south side of a
ridgeline, approximately 100 feet south of Guadalupe Canyon Parkway. The ridgeline
has consistently been utilized by the callippe silverspot butterfly (TRA 2003-2005), as do
hilltops and ridgeline areas to the north and east. The impact from grading on the south
side of the ridgeline is anticipated to be temporary because the topographic high point of
the ridgeline will remain and continue to provide hilltoping habitat for the callippe

silverspot butterfly. After grading, the disturbed area will be restored to grasslan
habitat.

Impacts to callippe silverspot and mission blue butterflies may occur as a result of
barriers to movement. Development under the 2007 VIM would be located in an area
dominated by grassland and blue gum eucalyptus. Current and historical data document
callippe silverspot and mission blue butterflies using the grassland habitat on the slope
below the eucalyptus trees. The eucalyptus grove is approximately 25 to 350 feet wide
and extends north to south through Unit II of the Northeast Ridge development. Callippe
silverspot butterflies have been observed moving through the grove in the narrow areas;
however, in the widest areas, the trees and understory appear to be at least a partial
barrier to their movement. The eucalyptus trees will be cut and thinned, but 1.02 acres
would remain and there will be a minimum of 45 feet between the trees. The barrier to
movement by the callippe silverspot and mission blue butterflies would be significantly
reduced by the cutting and thinning.

The proposed development under the 2007 VIM includes the construction of 71 homes.
These homes will be two stories high, and the permanent footprint of the development
ranges from approximately 50 to 1300 feet across. Temporary disturbance includes an
additional 100 to 200 feet to the width of the project footprint, although these areas will
not contain structures that could serve as a barrier to butterfly movement and will be
restored. The residential development likely will not be a barrier to the callippe
silverspot butterfly and the mission blue butterfly because of their ability to fly through

the cut and thinned eucalyptus grove, open areas, spaces between the homes, and around
the north side of the development.
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The existing four-lane Guadalupe Canyon Parkway located directly to the north of the
Northeast Ridge is not a permanent barrier to mission blue and callippe silverspot
butterflies; however, the number of animals that are able to move across this road is
dependent on various factors, including the amount of traffic and the speeds of the
vehicles. Several studies have found that roads do not appear to substantially restrict the
movement of butterflies (Mungira and Thomas 1992; Ries and Debinski 2001; Ries et al.
2001; Saarinen et al. 2005; Valtonen and Saarienen 2005). However, in these studies,
butterflies with different dispersal tendencies also differed in their behavioral repose to
road edges. The more vagile, strong flying species were less sensitive to road barriers
(Mungira and Thomas 1992; Ries and Debinski 2001) than species that were either
habitat specialist (Ries and Debinski 2001) or those that were not efficient dispersers
(Mungira and Thomas 1992; Valtonen and Saarinen 2005). Callippe silverspot butterflies
are strong fliers, as are members of the genus Speyeria as a whole (Howe 1975).

The callippe silverspot butterfly has been observed flying across Guadalupe Canyon
Parkway during annual monitoring over the past 25 years. The mission blue butterfly
was observed on two occasions crossing Guadalupe Canyon Parkway, and once crossing
a 40-foot wide road at Twin Peaks (San Bruno Mountain Habitat Conservation Plan
Steering Committee 1982). There is Conserved Habitat on both sides of Guadalupe
Canyon Parkway - the Saddle and Rio Verde parcels on the north, and the Northeast
Ridge Water Tank Parcel and the Northeast Ridge on the south. After development of
the 2007 VTM, the Conserved Habitat along the south side of Guadalupe Canyon
Parkway will vary in width from approximately 87 feet to 250 feet. Habitat on the north
side of Guadalupe Canyon Parkway will not be affected by the Northeast Ridge
construction. The implementation of the 2007 VTM will not result in a complete barrier
to east-west movement of these two listed butterflies along the north side of proposed
residential units 39-50, which are directly south of Guadalupe Canyon Parkway, or
prevent movement back and forth over Guadalupe Canyon Parkway.

Callippe silverspot and mission blue butterflies may be impacted by vehicular traffic
along Guadalupe Canyon Parkway. Although roadways may not be a significant barrier
to butterflies, the vehicles that travel on them can result in significant levels of mortality
(Mungira and Thomas 1992; McKenna et al. 2001; Ries et al. 2001); however, when it
has been measured, usually <10 percent of butterflies from study populations experience
direct vehicle mortality (Mungira and Thomas 1992; Ries et al. 2001; Valtonen and
Saarinen 2005); although McKenna et al. (2001) suggested a higher proportion of
mortality was possible. However, the majority of traffic on Guadalupe Canyon Parkway
is during the early morning and early evening “rush hours”, periods when the two listed
butterflies have not yet begun flying, or are less likely to be active. McKenna et al
(2001) found that butterfly mortality declined at the highest traffic levels (19,700 vehicles
and 26,000 vehicles per 24 hours). Among other reasons, they speculated that at speeds
of 55 miles per hour and greater, butterflies were caught in a “wind current” going over
the roof of the car, with the result that the animals were “catapulted” over the vehicle
instead of colliding with it.
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B. Management and Monitoring of Conserved Habitat

A significant amount of the Mountain has been protected as open space; however, lack of
funding and listing of the callippe silverspot butterfly has resulted in limited vegetation
management on the Mountain. Species diversity and vegetative cover of invasive, exotic
plants and the amount of coastal scrub habitat have increased significantly since the
issuance of the original ITP. Grasslands in Conserved Habitat decreased by
approximately 122 acres between 1982 — 2004 due to coastal scrub succession. Asa
result of limited funding, weed control activities have focused on larger plants, such as
gorse, fennel, and eucalyptus, but more attention is required to control and manage weedy
grasses, such as quaking grass (Briza maxima), wild oats (Avena fatua), ripgut brome
(Bromus diandrus), and small forbs, including yellow oxalis (Oxalis stricta), sheep sorrel
(Rumex acetosella), and English plantain (Plantago lanceolata).

Although the Habitat Management Plan is part of the existing HCP, incidental take of
callippe silverspot butterflies resulting from management actions were not previously
included on the ITP. Implementation of the 2007 Habitat Management Plan will result in
some adverse effects to the listed butterflies, and San Francisco garter snakes, but the
overall long term effects will be beneficial. The Amendment will provide funding to
protect and restore butterfly habitat on a more thorough scale than is possible under the
current management budget and support ongoing grazing and brush removal experiments
and invasive species control. Clearing coastal scrub from former grassland areas and
controlling invasive weeds will allow for the natural recruitment of Johnny jump up and
lupines into reclaimed grassland areas. In the vicinity of the Northeast Ridge, the
additional funds will be used to manage Conserved Habitat on both sides of Guadalupe
Canyon Parkway and the area around the water tank, including the removal of coastal
scrub and invasive species that are currently encroaching on grasslands. Specific parcels
that would directly benefit include those that have had a large decline in occupancy by
the callippe silverspot butterfly, mission blue butterfly, and their larvae host and adult
nectar plants over the span of the HCP and include the Rio Verde parcels, Northeast
Ridge Water Tank Parcel, and the McKesson parcel. Coastal scrub succession, andtoa
lesser extent invasive weed infestation, has replaced the grassland habitat for these two
endangered species in these areas. The revised operating plan for the Northeast Ridge
also requires the developer, Brookfield, to fund the management of the 78.27 acres of
proposed Conserved Habitat within the Northeast Ridge prior to dedication of this parcel
to the State and County Park. The Trustees for the San Bruno Mountain Habitat
Conservation Plan will be able to collect the annual habitat conservation plan fees and
build up the endowment prior to taking over management responsibilities.

Implementation of the management actions may result in the death, injury, harassment, or
harm of the mission blue butterfly, San Bruno elfin butterfly, callippe silverspot butterfly,
Bay checkerspot butterfly, and the San Francisco garter snake, and adverse effects to the
San Francisco lessingia due to clearing of vegetation and other activities associated with
hand clearing, flaming, herbicides, livestock grazing, prescribed burning, pile burning,
mowing, mechanical clearing, replanting/restoration, suppression, and mechanical
treatment. However, adverse affects to these the San Bruno elfin, mission blue butterfly,
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and San Francisco garter snake were analyzed in previous Findings and biological
opinions; these species are included in this Findings and the biological opinion to update
the affects analysis and ensure the proposed Amendment will not jeopardize the o
continued existence of any of the Covered Species. Activities associated with vegetation
management are necessary to eliminate or control invasive plants that compete with the
plants utilized by the listed butterflies, degrade or eliminate habitat for the San Francisco
garter snake, or degrade the habitat or outcompete the San Francisco lessingia, and thus
resiilt in significant long-term benefits to the survival and recovery of these species in the
wild. Without implementation of the management activities, the San Bruno elfin
butterfly likely will decline in status, and the callippe silverspot butterfly and the mission
_ blue butterfly are highly likely to be extirpated in the foreseeable future from San Bruno
Mountain. The existing HCP includes implementing several actions described in the
recovery plan for the San Bruno elfin butterfly and mission blue butterfly (Service 1984)
and the proposed Amendment does not change this.

The control of invasive plants and coastal scrub in grassland habitat will result in some
areas becoming temporarily unvegetated, but the Habitat Manager will restore them with
appropriate native plant species. Although some patches of habitat occupied by the listed
species may become temporally isolated, these open areas are unlikely to prevent the
dispersal and gene flow of the listed butterflies and the San Francisco garter snake.
Movements and dispersal corridors between habitat patches is critical to their population
dynamics, Movement between population centers maintains gene flow and reduces
genetic isolation. Genetically isolated populations are at greater risk of deleterious
genetic effects such as inbreeding, genetic drift, and founder effects.

The potential effects of the proposed management and monitoring of Conserved Habitat
on the San Francisco lessingia include direct mortality from burning, mowing, and
clearing, or being crushed by vehicles, project-related personnel, or associated
equipment. Potential harmful or injurious effects include impairment of respiratory and
photosynthesis processes due to smoke resulting from project activities. Alteration of
microhabitats may include the destruction of cryptogamic crusts that help to exclude
invasive non-native plants and improve water infiltration. Below ground effects include
loss or degradation of soil structure, fertility, porosity, and water holding capacity.
Below ground effects also include potential loss of seed banks which are vital to re-
establishing broadly distributed populations.

Tmpacts on listed species from specific management actions are provided below:

Hand Work, Mowing, and Mechanical Clearing: Harm, harassment, injury, or mortality
.of the four listed butterfly species, San Francisco garter snake, and the San Francisco
lessingia may result from crushing, capturing, poisoning, or otherwise damaging
individuals that may be located within restoration and énhancement areas due to
vegetation removal, use of herbicides, use of vehicles or motorized equipment that could
crush individuals, crew movement, debris removal, and maintenance activities that may
include vehicles, motorized equipment, and vegetation removal. Work activities may
harass adult butterflies causing them to flee the area; this disturbance may increase the
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potential for predation or their escaping to unsuitable habitat. Behavioral disturbance to
the listed animals may result in an energetic expense that could reduce individual fitness.

The San Francisco garter snake could be crushed, entombed in its burrows, hit and
injured or killed by vehicle strikes, harassed by noise and vibration, poisoned, burned,
and experience a reduction in natural food sources as a result of the management
activities. The garter snake may become trapped if plastic mono-filament netting is used
for erosion control or other purposes where they would be subject to death by predation,
starvation, injury, or desiccation.

Herbicide Use: While, incidental take of listed species resulting from pesticide use will
not be covered under the section 10 (a)(1)(B) permit, the Service included a review of the
potential cumulative effects of pesticides and herbicides on listed species if their use
occurs within or in close proximity to occupied habitat. Herbicides pose a threat to listed
butterflies if they kill the larvae host or adult nectar plants, or if the surfactant used in the
herbicide has insecticidal effects.

Livestock Grazing: In moderation or at low levels, grazing will maintain habitat (e.g.,
Weiss 1999) for the four listed butterflies. Appropriately timed, low-intensity grazing
will reduce the invasion of invasive plants. Such benefits must be weighed against the
possible trampling of the early stages of the butterflies and their host and nectar plants.
Historically grazing by Pleistocene herbivorous mammals and then domestic livestock
occurred in areas inhabited by all four of these insects and likely helped maintain
grassland habitat on the Mountain. Livestock grazing once occurred in some of the areas
on the Mountain inhabited by the mission callippe silverspot butterflies but due to
limitations in funding has not been recently implemented on a wide scale.

Flaming, Prescribed Burning, and Pile Burning: Historically, fire played a major role in
maintaining California grasslands occupied by the callippe silverspot butterfly (Heady
1988) and mission blue butterfly. These two species have behavioral and biological
adaptations to cope with fire, and their populations can be maintained in a landscape with
cool burning fast moving grassland fires. However, if hot burning slow fires move
through grasslands when eggs, larvae, or pupae are present, it likely kills them. If fire
occurs during the summer flight period of the callippe silverspot butterfly or the spring
flight period of the mission blue butterfly, we expect that most, if not all, adults present
will avoid death by flying away from the fire. After the fire is out, adults return to the
burned areas in search of host and nectar plants; this behavior was observed in the regal
fritillary butterfly. Grassland fires in the San Francisco Bay area often leave patches of
unburned habitat. The callippe silverspot and mission blue butterflies likely will use host
and nectar plants in these unburned areas. The Jarval host and/or adult nectar plants
could be eliminated by burning. Over the short term (3-5 years) host and nectar plants
maybe reduced in burnt areas, but over the long term, a mosaic of fire in a large habitat
area is likely beneficial if it retards coastal scrub invasion or otherwise promotes growth
of the host plant and nectar plants.

Insects breathe via spiracles and inhalation of smoke particles could prevent their
respiration and result in their asphyxiation. Deposits of high amounts of smoke particles
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on the larval food plants can abrade leaves, and adversely affect photosynthesis
(Thompson et al. 1984), which may lead to smaller and fewer food plants. Dust is
expected to be reduced with implementation of dust abatement measures; however
measures that include the wetting or dampening of exposed ground surfaces may also
result in adverse effects to butterflies. Unseasonal moisture may trigger untimely
germination of seeds when growing conditions are unfavorable. Seeds may potentially
germinate followed by desiccation and the eventual death of seedlings, a process that has
been used as an eradication method for the invasive yellow star thistle. Alteration of
microhabitats may include the destruction of cryptogamic crusts that help to exclude
invasive non-native plants and improve water infiltration. Below ground effects include
loss or degradation of soil structure, fertility, porosity, and water holding capacity. These
effects typically result from the soil compaction associated with the activities included as
part of the HMP. Below ground effects also include potential loss of seed banks which
are vital to re-establishing broadly distributed populations.

Since fire is an important component of natural ecosystems in California, the mechanical
treatment and prescribed fire portions of the HMP will likely result in long-term
beneficial effects to the San Francisco garter snake through the maintenance of habitat for
this endangered species. However, in the short term, heat and smoke from the fires may
Kkill or injure individuals. Individuals of the San Francisco garter snake may be adversely
affected by increased levels of sedimentation into aquatic habitats caused by runoff from
burned areas. If heavy sedimentation occurs in ponds or other water bodies where the
Pacific treefrog prey, of the San Francisco garter snake breeds, it is possible that eggs and
tadpoles will suffocate because of the silt, and reduce or eliminate the listed reptile at the
site. Without adequate measures, heavy loss of sediments from the streambed may result
in down-cutting of channels which could further degrade the stability of banks, and
functions of the riparian ecosystem. Excess sedimentation or excess numbers of fire-
associated personnel and their vehicles and equipment could damage or destroy the
mammal burrows used by the aestivating or hibernating snakes. There is no scientific
information on members of the genus Thamnophis’ response to smoke exposure;
however, gophers and California voles have higher metabolisms than snakes and easily
persist through light fires in grasslands and removal of shrub canopy.

Voles and gopher burtow densities may increase significantly as a result of the
mechanical treatment and prescribed fire portions of the proposed project. Gopher
burrows vacated as a result of predation by raptors are typically occupied by voles. Voles
and gopher burrows will create the sub-surface structure sufficient for San Francisco
garter snake retreat and hibernation sites. Gopher burrows are 2 known escape refugia
for San Francisco garter snakes and are often used as hibernacula. San Francisco garter
snake populations are dependent on sufficient hibernacula, situated adjacent to foraging
habitat, as such vegetation management actions are likely to increase suitable habitat for
the garter snake on the Mountain.

Replanting/Restoration: An effect of the proposed project on the listed butterflies is the

elimination of their habitat due to invasive vegetation invading areas where restoration
has not been implemented or is inadequate. Soil disturbance, as associated with project
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associated activities, facilitates the invasion of areas by non-native species. Increased
human activity can introduce new species to an area. Although many of these plants do
not survive or thrive in the areas to which they are introduced, some do. These plants
could eventually displace or otherwise out-compete the plants which are depended upon
by callippe silverspot and mission blue butterflies.

Habitat management activities that do not use locally collected native plant species could
result in adverse effects to the four listed butterflies on San Bruno Mountain. Adult
femnale butterflies that have been reared on different plant species may “imprint” on their
chemical signature and not recognized other foodplants, and native, but non-local, '
foodplants may contain biochemical components that are poisonous to herbivorous
insects. However, this effect is expected to be minimized because habitat restoration
actions that include revegetation will utilize local seed sources.

While restoration biologists have had great success with increasing the abundance of host
plants for the mission blue butterfly on the Mountain, no attempts were made to enhance
populations of the callippe silverspot butterfly’s host plant (Johnny jump up) until 2001;
this plant requires deep soils with established grass cover, making it more difficult to
establish than the shallow soil-tolerant lupine species used by the mission blue butterfly
(TRA 2002). After years of weed control, hydroseeding, and erosion control, some areas
at the Northeast Ridge and Terrabay of the Mountain now support new populations of
Johnny jump up (TRA 2002). PG&E has had promising, but limited success with their
propagation. Most recently, TRA reported two successes in propagating Johnny jump up.
In the first success, plants that had been produced in a nursery survived outplanting with
only a one-year turnaround, which bodes well for growing plants to be used in restoration
activities in a nursery. In the second success, a direct seeding trial on the Northeast

Ridge suggests that seeds can germinate successfully in the field (Patrick Kobernus pers.
_ comm.). .

. Bay checkerspot butterfly Critical Habitat

The proposed Amendment is not expected to appreciably diminish the value of the
critical habitat for the Bay checkerspot butterfly or prevent the critical habitat from
sustaining its role in the conservation and recovery of the species. Management activities
that would result in temporary impacts within critical habitat will remove or control
exotic plant species and are expected to enhance the primary constituent elements or will
be of a relative small size and will be of an insignificant or discountable nature.
Amending the HCP will allow for development in the Northeast Ridge, which is not
located within critical habitat; the additional funding included in the Amendment will be
provided for invasive plant control and management that likely will enhance the primary

constituent elements not only within the critical habitat unit, but throughout the
Mountain.
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D. Cumulative Effects

Cumulative effects under the ESA include the effects of future State, Tribal, local or
private actions that are reasonably certain to occur in the action area considered in the
biological opinion. Future Federal actions that are unrelated to the proposed Amendment

are not considered in this section because they require separate consultation pursuant to
section 7 of the ESA. :

From 1995 to 2020, the human population is projected to increase by 18 percent for the
San Francisco Bay hydrologic region (California Department of Water Resources 1998).
According to the California Department of Forestry, frorm 2000 to 2020, the human
population in the Bay Area region is expected to grow by 29 percent (5.3 million people
to 6.8 million people), and by 60 percent from 2000 to 2040 (5.3 million people to 8.4
million people) (California Department of Finance 1998). San Bruno Mountain is a
population site for hiking, picnicking, and other passive forms of recreation. Therefore,
the number of human visitors will increase with concomitant adverse effects on the San
Francisco garter snake and the four listed butterflies, including air pollution, trampling,
release of exotic species, and poaching.

The continued spread and increasing density of exotic plant species and coastal scrub
habitat will continue to degrade and eliminate habitat for the San Francisco garter snake,
mission blue butterfly, San Bruno elfin butterfly, Bay checkerspot butterfly, and the
callippe silverspot butterfly. The cumulative effects of these threats pose a significant

impediment to the survival and recovery of these species unless the restoration,
enhancement, and management of the Conserved Habitat on the Mountain are successful.

Drift from insecticide spraying for pest insects, such as exotic fruit flies from areas
surrounding the Mountain could adversely impact the four listed butterflies on the
Mountain. Control measures for the exotic light brown apple moth (Epiphyas
postvittana) likely will include 2 multiphase approach using insecticides, insect growth
regulators, spinosyns, and Bacillus thuringlensis vat. kurstaki), a disease-causing
bacterial strain specific to butterflies and moths (Lepidoptera) (Varela ez al. 2008); the

use of any of these agents in the vicinity of the Mountain could adversely affect the four
listed butterflies.

Urban development results in increased numbers of pets. Both feral and domestic cats
(Felis catus) and dogs (Canis lupus familiaris) prey on aquatic and riparian species
including the San Francisco garter snake. People exploring creeks and wetlands on the
Mountain may harass, collect, and kil this listed species.

Non-native species that prey upon, or compete with, listed species continue to be released
in the San Francisco Bay Area, including the Mountain, Bullfrogs likely will be released
in the future, and they likely will eat the San Francisco garter snake. Sowbugs and
earwigs are predators on €ggs, larvae, and pupae of butterflies (Edney et al. 1974;
Langston and Powell 1975; Mattoni et al. 2003), likely including the four listed species
on the Mountain. :
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The endangered San Francisco garter snake is a species that is highly valued in the
international reptile trade (retired Special Agent K. McCloud pers. comm. to C.D.
Nagano). Poaching from small or isolated populations of this listed species may result in
their extirpation. The internet has become a popular venue for the international
commercial trade in reptiles and amphibians. Poachers collecting non-listed reptiles,
such as the western yellow bellied racers and western gopher snake, on the Mountain
would likely collect any San Francisco garter snakes they encounter.

A threat to the mission blue butterfly, San Bruno elfin butterfly, Bay checkerspot
butterfly, and callippe silverspot butterfly is the illegal collection for commercial and
personal purposes. Adult specimens of these species are highly valued by private
collectors, and an international market exists for illegally collected specimens of them, as
well as other listed and rare butterflies (Ehrlich 1984; Collins and Morris 1985; U.S.
Attorney’s Office 1994; Williams 1996). Butterflies in small populations are vulnerable
to harm from collection of adult butterflies (Gall 1984a, 1984b). A population may be
reduced to below sustainable numbers (Allee effect) by removal of females, reducing the
probability that new colonies will be founded. Collectors pose a threat because they may
be unable to recognize when they are depleting butterfly colonies below the thresholds of
survival or recovery (Collins and Morris 1985; Hayes 1981). A convicted collector had
large numbers of callippe silverspot and mission blue butterflies in his collection (C.D.
Nagano, pers. obs.; U.S. Attorney’s Office 1994). This same poacher stated that
collecting San Bruno elfin butterflies was easily accomplished on Radio Ridge on San
Bruno Mountain because few people were in the area during the week, and individual
adults can easily be collected when they are perching on the Pacific stonecrop that grow
“along the roadside cliff faces (C.D. Nagano, pers. obs.).

Based on the: (1) Final Rule listing the callippe silverspot butterfly as an endangered species
published in the Federal Register on December 5, 1997,(2) Application for an Amendment
1o the section 10(a)(1)(B) permit for San Bruno Mountain (PRT 2-9818) dated February 3,
2008, from the City of Brisbane and associated material that was received by the Service on
February 7, 2008; (3) San Bruno Mountain Habitat Management Plan 2007 dated September
2007 prepared by the San Mateo County Parks Department, (4) San Biuno Mountain Area
Habitat Conservation Plan (volumes 1 and 2) dated May 1982, prepared by the San Bruno
Mountain Habitat Conservation Plan Steering Committee; (5) Biological Study and Analysis
of Conserved Habitat for Amendments to the Habitat Conservation Plan for San Bruno
Mountain and Incidental Take Permit PRT 2-9818 dated October 2007 prepared for the
County of San Mateo and City of Brisbane; (6) Analysis of Butterfly Survey Data and
Methodology from San Bruno Mountain Habitat Conservation Plan (1982-2000) 1. Status
and Trends dated 2004, prepared by Travis Longcore, Christine S. Lam, and John P, Wilson;
(7) San Bruno Mountain Habitat Conservation Plan Amendment Environmental Assessment
dated October 2007 prepared by Jones and Stokes; (8) electronic mail, telephone discussions,
and meetings between the Service, City of Brisbane, Brookfield, Thomas Reid Associates,
and others, between 1998 and 2009; and (9) other available information, the Service
concluded in its Biological Opinion that the endangered callippe silverspot butterfly and
threatened Bay checkerspot butterfly will be incidentally taken by the proposed project
activities because they will have an adverse affect eggs, larvae, and adults of both species
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within approximately 19.64 acres of grassland habitat on the Northeast Ridge. In addition,
adverse affects to these two species will occur associated with management and monitoring
of approximately 2,800 acres. Adverse affects to the endangered San Bruno elfin butterfly,
endangered mission blue butterfly, and endangered San Francisco garter snake, will also
occur; however, take associated with these species was already considered in previous
biological opinions and take of these species is currently authorized under the existing ITP.
Although take of plant species is not prohibited under the Act and therefore cannot be
authorized under an incidental take permit, the San Francisco lessingia was included in the
Service’s biological opinion for the proposed Amendment to determine if the Amendment
would jeopardize its continued existence and in reco gnition of the conservation benefits
provided to the species under the HCP. There are no anticipated effects to any proposed, or
candidate species or their habitats from this project and critical habitat for the threatened Bay
checkerspot butterfly will not be adversely modified.

Findings for Permit Issuance Criteria

1.

The taking will be incidental.

The taking of Covered Species would result from, but would not be the purpose of,
otherwise lawful activities conducted or carried out by the City or Plan Operator, and
agents or third parties under the City’s or Plan Operator’s control. These activities are
development activities on the Northeast Ridge and continued maintenance and
monitoring activities associated with the HCP. All activities covered under the permit
must be carried out in accordance with all appropriate local, State, and Federal laws.

The Permittee will, to the maximum extent practicable, minimize and mitigate the
impacts of taking listed species and other Covered Species.

The Service has determined that impacts to the Covered Species likely to result from the
issuance of the proposed Amended ITP will be minimized and mitigated to the maximum
extent practicable by the measures described in the proposed Amendment to the existing
HCP, and the existing IA. The proposed Amendment to the existing HCP would
minimize and mitigate the impact of the proposed taking of the Covered Species through
the implementation of the measures described below.

The disturbance of 19.64 actes of grassland habitat associated with development on the
Northeast Ridge will be mitigated with: (1) the permanent conservation of an additional
8.97 acres dedicated as Conserved Habitat over the 1989 VIM; (2) establishment ofa

. $4,000,000 endowment; and (3) an increase in the annual dwelling charge for 88
dwellings from $20 per unit ($88.56 in 2007 dollars) to $800 per unit ($850 in 2007
dollars). As discussed above, the establishment of an endowment and subsequent
increase of annual funding would allow an expansion of the existing vegetation
management. Existing funding is sufficient only to conduct vegetation management in
Priority 1 areas, while additional funding will allow the Plan Operator to conduct
managerent in Priority 2 and 3 areas to help reclaim grasslands that have been lost to
coastal scrub or invasive species. The proposed Amendment will result in incidental take
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of all callippe silverspot butterflies in 19.64 acres of grassland habitat associated with
development on the Northeast Ridge. However, overall the Amendment will contribute
to the survival and recovery of the callippe silverspot butterfly, and other Covered
Species because: (1) the revised operating plan for the Northeast Ridge will result in
Conserved Habitat that is larger in size and higher in biological value than the habitat that
will be lost as a result of the Amendment; (2) the revised operating plan has a reduced
development footprint that avoids impacts to a hilltop area important to the callippe ‘
silverspot butterfly’s mating success and reduces impacts to the larvae food plants of the
mission blue and callippe silverspot butterflies; (3) reduces impacts to habitat by
approximately 50%, including both temporary and permanently disturbed areas,
compared to the 1989 VIM currently approved under the section 10(2)(1)(B) permit; (4)
reduces habitat fragmentation by clustering development and elimination of the UII-NI
development; and (5) the additional funding associated with the Amendment provides a
significant increase in the funding available for the management of all Conserved
Habitat. The Biological Opinion (Service 2009) concluded that without the supplemental
funding and associated enhanced management actions the habitats utilized by the callippe
silverspot butterfly and the other listed butterfly species will continue to-decline to sucha
point that these species are highly likely to become extirpated from this site in the
foreseeable future.

Avoidance and Minimization Measures

The City will continue to implement the avoidance and minimization measures of the
existing HCP (EA Table 4-1). The following additional minimization measures will also
be implemented to minimize the effects of the proposed Amendment on all Covered
Species and habitats:

2. Prior to conducting vegetation management work in a specified area, the Plan
Operator will survey the target area for the presence of butterfly host plants, and
crews conducting hand work, herbicide application, mowing, or mechanical clearing
work under the Habitat Manager will be trained in the identification of butterfly host
plants and will avoid them. Whenever crews are unfamiliar with the native plant
species and the endangered species” host plants, all butterfly host plants in the area
will be flagged and crews will be closely monitored during operations. All herbicides
will be used in compliance with their labels. Herbicide drift will be minimized by
applying the herbicide as close to the target area as possible. Grazing and burning
will be limited to grasslands with a low density of butterfly host plants in order to
avoid trampling, damage, or loss.

b. The Plan Operator or authorized developer will conduct all tree removal and grading
during the nonbreeding season for most special-status birds (generally September to
February). If construction or vegetation management activities are scheduled to occur
during the breeding season for special-status and non-special-status migratory birds
and raptors (generally March to August), a qualified wildlife biologist will be retained
to conduct focused nesting surveys in appropriate habitat prior fo the start of
construction or vegetation management. The nesting surveys will be conducted 15
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days prior to initiation of construction or vegetation management activities that will
occur in suitable habitat between March 1 and August 15. Ifno active nests are
detected during these surveys, no additional mitigation is required. If surveys
indicate that special-status bird nests are found in any areas that would be directly
affected by construction or vegetation management activities, a no-disturbance buffer
will be established around the site to avoid disturbance or destruction of the nest site
until after the breeding season or after a qualified wildlife biologist determines that
the young have fledged (usually late June to mid-July). The extent of these buffers
will be determined by the biologist (coordinating with Service) and will depend on
the level of noise or construction disturbance, line of sight between the nest and the
disturbance, and ambient levels.

The Permittee will ensure that adequate funding for the Habitat Conservation Plan
and procedures to deal with unforeseen circumstances will be provided.

The City will ensure funding for implementation of all take avoidance, minimization, and
mitigation measures and changed circumstances as specified in the HCP, its subsequent
amendments, and the proposed Amendment. Over the course of the HCP's history,
annual spending has varied widely from year to year, with expenditures as low as
$60,000 to over $200,000. The 2005 annual revenue for management of the HCP area is
approximately $140,000. The Draft San Bruno Mountain 5-Year Plan identifies the
armual level of funding needed to implement a thorough management program at
'$425,000 ($415,000 for management plus $10,000 annually for a contingency fund).
This model, however, reflects the uppermost limit of a range of scenarios for enhanced
management. The full range of financial scenarios for enhanced management ranges
from approximately $140,000 per year (for the existing "core program" aimed at
controlling exotic species, plus controlled burning and grazing) to approximately
$383,000 per year (for comprehensive management of all Priority One areas) to a
maximum of approximately $415,000 per year (for comprehensive management of all
Priority One areas plus extensive monitoring every year) (TRA Draft San Bruno
Mountain HCP 5 Year Plan 2004).

Brookfield will provide $4,000,000 in a non-wasting endowment in order to supplement
the HCP’s existing funding sources. The endowment is expected to generate
approximately $200,000 annually at a 5 percent rate of retum. In addition, assessment on
the 88 new homes (the 17 currently under construction and the 71 in the proposed
Amendment) will generate an additional $75,000 annually (TRA 2007, p. 6-7). The
combined revenue provided by the proposed Amendment is $415,000 ($140,000 existing
revenue in addition to $275,000).

Procedures for changed and unforeseen circumstances are stated in the HCP and IA under
their respective sections for each. The Applicants would be responsible for the changed
circumstances identified in the HCP. In the event that currently listed species — or any
currently unlisted species which is listed in the future — which are not covered in the HCP
is impacted by the proposed project, the Applicants would be responsible for consulting
with the Service and taking appropriate action, as necessary, to comply with the ESA.
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4. The taking will not appreciably reduce the likelihood of the survival and recovery of
the species in the wild.

The ESA’s legislative history establishes the intent of Congress that this issuance
criterion be identical to a regulatory finding of “no jeopardy” under section 7(2)(2) (see
50 CFR 402.03). As aresult, issuance of this section 10(a)(1)(B) permit was reviewed by
the Service under section 7 of the ESA. In the biological opinion prepared for the
_proposed project, the Service concluded that issuance of an incidental take permit for the
proposed Amendment is not likely to jeopardize the continued existence of the Covered
Species or adversely modify critical habitat.

5. Other measures, as required by the Service of the Applicants, have been met.

The San Bruno Mountain Amended HCP and existing A has incorporated all elements

necessary for issuance of a section 10(2)(1)(B) permit and otherwise required by the
Service.

IV. SPECIES ASSURANCES — ANALYSIS AND RECOMMENDATIONS

The City is not seeking assurances from the Service that no further mitigation will be required
for these species in the event of unforeseen circumstances in the future.

Species are adequately covered if the HCP addresses the conservation of the species and ifs
habitat and if all section 10 issuance criteria have been met. All section 10 issuance criteria have
* been met for the Covered Species as described under part III of these Findings.

The HCP adequately addresses conservation of the Covered Species and their habitat as
described in Section III and in the Service’s biological opinion (Service 2009), especially since °
without implementation of the management activities, as allowed by the increased funding, the
San Bruno elfin butterfly likely will decline in status, and the callippe silverspot butterfly and the

mission blue butterfly are highly likely to be extirpated in the foreseeable future from the
Mountain. '

V. GENERAL CRITERIA AND DISQUALIFYING FACTORS — ANALYSIS AND
FINDINGS '

The Service has no evidence that the permit application should be denied on the basis of criteria
and conditions set forth in 50 CFR 13.21(b)-(c).

VI. RECOMMENDATION ON ISSUANCE OF PERMIT

Based on these findings with respéct to the permit application, the San Bruno Mountain HCP, its
subsequent amendments, the proposed Amendment, the Service’s EA (JSA 2007) for this
project, I recommend issuance of the amended section 10(a)(1)(B) ITP (#TE215574-5) to the

City for incidental take of the Covered Species in accordance with San Bruno Mountain HCP, as
Amended.
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VIL. FINDING OF NO SIGNIFICANT IMPACT - NEPA DECISION
Alternatives Considered

" The Service considered a reasonable range of alternatives including the proposed action,
issuance of an amended ITP based on the 1989 VIM, and a no action alternative. For a
description of the alternatives please see Section I above.

Effects on the Human Environment

The EA, incorporated by reference and attached, was prepared to disclose potential
environmental impacts pursuant to NEPA. Only the EA and those documents made available

during the public comment period wete used in this FONSI. The EA supports the following
findings: '

Visual Resources

Because the majority of existing residential development has already been constructed in the
vicinity of UTI-NIJ, the resulting urbanization of undeveloped land and diminished views of open
space in this portion of Brisbane would be minimal. The proposed changes would result in a
total increase of 4.97 acres of permanently disturbed area at the UII-NII site compared to the
1989 VIM. However, overall development within the Northeast Ridge would be reduced by
8.93 acres over the 1989 VTM. The overall impact on scenic views would decrease as a result of
the proposed changes. The 2007 VIM also includes smaller lots resulting in a more compact
development, and the proposed housing would not project above the ridgeline. These changes
reduce the visual impact to the viewshed to not significant.

Changes in views may occur from vegetation management activities. Removal of invasive
species could potentially affect views by resulting in small clearings, patches of dying
vegetation, or temporarily blackened areas on the Mountain. These impacts to visual resources
from vegetation management activities would be temporary (not lasting more than one season),
irregular (not occurring over the entire Mountain at the same time), and generally small in size
and are therefore are not significant.

Climate/Regional Air Quality/Sensitive Receptors

The proposed 2007 VIM is consistent with growth anticipated under the City’s 1994 General
Plan and falls within the population projections prepared by the Association of Bay Area
Governments (ABAG); therefore, the project would not conflict with implementation of an
applicable air quality plan.

Because the Plan Operator would implement all relevant Bay Area Air Quality Management
District’s (BAAQMD) control measures identified in the 2000 Clean Air Plan, vegetation
Management and Monitoring activities would be in compliance with local and regional plans.
The mitigation measures identified in the 1982 and 1989 EA/EIR will continue to be
implemented (EA Table 4-1). Therefore with mitigation, this impact is not significant.
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Sensitive receptors to air pollutants typically include hospitals, nursing facilities, schools, and
elderly care facilities. UII-NII would be located approximately 0.3 miles from a school.
However, the proposed project will not expose any sensitive receptors to substantial pollutant
concentrations because the 1982 EA/EIR mitigation measures will continue to be implemented
(EA Table 4-1). Therefore with mitigation, this impact is not significant. :

Smoke and particulates released from both planned and accidental fires have the potential to
expose sensitive receptors adjacent to the Mountain. However, the Plan Operator will comply
with BAAQMD regulations, including those that apply to open burning and addresses
jurisdictional authority, timing of burns, and preparation of smoke management plans. Use of
gas mowers, weed trimmers, chain saws, tractors, and other electric equipment for vegetation
management may also result in minor emissions. However, implementation of the 19832 EA/EIR
mitigation measures will continue to be implemented (Table 4-1). Therefore with mitigation,
this impact is not significant.

Seismicity/Geologic Hazards/Soils

New structures developed on the project site will be designed and constructed in accordance with
the.California State Building Code (Title 24) and local building codes, to reduce potential
seismic ground-shaking impacts. The mitigation measures identified in the 1982 and 1989
EA/EIR will continue to be implemented (Table 4-1). Therefore with mitigation, this impact is
not significant. :

ABAG liquefaction susceptibility maps indicate the project site has a very low susceptibility to
liquefaction. Therefore, development would not likely result in ground failure hazards and
management and monitoring activities would also not likely result in ground failure hazards.

The 2007 VIM would include debris catchment walls to mitigate potential landslide hazards.
Any weak, potentially unstable colluvial materials encountered during project grading will be
removed. Infrastructure Grading has stabilized steep slopes near Unit L. Local building codes
and the mitigation measures identified in the 1982 and 1989 EA/EIR will continue to be
implemented (EA Table 4-1). Therefore with mitigation, this impact is not significant.

Management and Monitoring activities could potentially initiate landsliding and debris flows
through disturbance of topsoil during hand or mechanical clearing of brush invasions, grazing,
prescribed or micro burns, and other techniques. The 1982 EA/EIR mitigation measures will
continue to be implemented on the Mountain (EA Table 4-1). Therefore with mitigation, this
impact is not significant.

Site grading and geotechnical control may result in temporary soil erosion or topsoil loss.
However, the proposed changes from the 1989 VTM would reduce the potential for soil erosion
or topsoil Joss as the total development area under the proposed project would decrease by
approximately 8.93 acres. Additionally, the mitigation measures identified in the 1982 and 1989
EA/EIR would continue to be implemented (EA Table 4-1). Therefore with mitigation, this
impact is not significant. :
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Management and Monitoring activities could potentially cause temporary soil erosion through
disturbance of topsoil during vegetation management, such as hand or mechanical removal of
brush invasions, prescribed or micro burns, grazing, and other techniques. However, these
actions would be temporary (not lasting more than one season), irregular (not occurring over the
entire Mountain at the same time), and generally small in size. The 1982 EA/EIR mitigation

measures will continue to be implemented (EA Table 4-1). Therefore with mitigation, this
impact is not significant.

Expansive soils, usually clay soils, that have the ability to change in volume when the water
content of the soil changes, are not known at the project site. However, if expansive soils are
found during preliminary grading activities the impact will be reduced through compliance with
the California State Building Code (Title 24), and implementation of the mitigation measures

outlined in the 1982 and 1989 EA/EIR (A Table 4-1). Therefore with mitigation, this impact is
not significant.

Implerhentation of the proposed Alternative would not result in the loss of availability of known
“mineral resources of value to the region or State, because no mineral resources of value to the
region or State are known to occur on the Mountain.

Hydrology/Flooding/Water quality

The 71 housing units constructed under the proposed 2007 VIM would obtain its water supply
from SFPUC via the City of Brisbane. Although the 1989 Addendum states that the project may
result in minor changes to the direction or rate of flow of groundwater in the development areas,
studies conducted before the preparation of the 1989 Addendum did not identify any adverse
hydrological consequences. The proposed project would not rely on groundwater and would
therefore not deplete groundwater supplies. In addition, the mitigation measures identified in the
1982 and 1989 EA/EIR would continue to be implemented (EA Table 4-1). Therefore with
mitigation, this impact is not significant.

Management and Monitoring activities on the Mountain would not affect groundwater supplies.
This impact is not significant.

Surface runoff from the proposed Alternative would be less than that from 1989 VIM due to a
reduced development footprint. The mitigation measures outlined in the 1982 and 1989 EA/EIR,
which include sediment traps and catchment basins to collect sediment runoff, would continue to
be implemented (EA Table 4-1). Therefore with mitigation, this impact is not significant.

Management and Monitoring activities could potentially cause temporary soil erosion through
disturbance of topsoil during vegetation management activities. Soil disturbance and subsequent
erosion or siltation may occur following hand or mechanical clearing, prescribed or micro burns,
and minor trampling from livestock grazing. However, changes are expected to be minor (small
in size), temporary (not lasting more than one season), and irregular (occurring in patches). The
existing mitigation measures shall continue to be implemented on the Mountain (EA Table 4-1).
Therefore with mitigation, this impact is not significant.
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Water quality may be impacted during and after the development phase for the 2007 VTM.
However, the proposed Amendment would disturb less area than was the 1989 VIM. The
proposed changes would not increase the potential for violating any water quality standards or
waste discharge requirements. Implementation of pesticide restrictions under the terms of the
HCP and the existing mitigation measures (EA Table 4-1) will reduce the levels of sediment
and/or pollutants entering surface water. Therefore with mitigation, this impact is not
significant.

Management and Monitoring activities could potentially cause temporary soil erosion through
disturbance of topsoil during vegetation management following hand work, prescribed or pile
burning, grazing, and mechanical clearing. Additionally, there would be a risk of fuel and/or oil
release during vegetation management using weed trimmers, chain saws, gas mowers, and/or
heavy machinery. Ongoing management and monitoring activities also have the potential to
release herbicides, pesticides, and fungicides into intermittent stream courses on the Mountain.
However, the Plan Operator would take precautions to ensure that accidental release or spills do
not oceur, existing mitigation measures shall continue to be implemented on the Mountain (EA

Table 4-1), and pesticide use in Conserved Habitat is prohibited under the HCP. Therefore with
mitigation, this impact is not significant.

The only FEMA flood zone located within the HCP boundaries is located in the Crocker
Industrial Park. During and after construction, project-related runoff into the Crocker Industrial
Park would increase surface flows in the streets and may compound flooding conditions during
10-year storm events. The hydrological conditions at the site have not substantially changed
since the 1982 and 1989 EA/EIR and the existing mitigation measures shall continue to be

_implemented on the Mountain (EA Table 4-1). Therefore with mitigation, this impact is not
significant.

Management and Monitoring could temporarily increase the rate and/or amount of surface runoff
if vegetation removal exposes topsoil and reduces infiltration rates. Soil disturbance and
associated surface runoff may occur following hand or mechanical clearing, prescribed or micro
bumns, and minor trampling from livestock grazing. However, changes are expected to be minor
(small in size), temporary (generally lasting no more than one season), and irregular (occurring
in patches) and the existing mitigation measures shall continue to be implemented on the
Mountain (EA Table 4-1). Therefore with mitigation, this impact is not significant.

Hazardous Materials

Hazardous materials, associated with business and industry, are not anticipated to be used during
the operational period of the project since the proposed project includes residential housing.
Grading and construction activities would involve the transport, use, and disposal of chemical
agents, solvents, paints, and other hazardous materials that are commonly associated with
construction activities. Discharge of household hazardous materials may also occur. The
amount of these chemicals present during construction would be limited and would be in
compliance with existing government regulations. Implementation of the proposed project is
unlikely to create a significant hazard to the public or the environment through the routine
transport, use, or disposal of hazardous materials because the amount of materials would be
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small, their use would be temporary, and limited to the building site. This impact is not
significant.

Management and Monitoring activities have the potential to transport and use hazardous
materials on the Mountain. There would be a risk of fuel and/or oil release during vegetation
management using weed trimmers, chain saws, gas mowers, anc/or heavy machinery. There
could also be potential release of herbicides, pesticides, and fungicides into intermittent stream
courses on the Mountain. The use of pesticides and herbicides could impact listed species.
However, the Plan Operator would take precautions to ensure than no accidental releases occur
during implementation of management techniques, existing mitigation measures will shall
continue to be jmplemented (EA Table 4-1), and pesticide use in Conserved Habitat is
prohibited. Therefore with mitigation, this impact is not significant.

Occupation of the residential subdivision may also result in hazardous emissions or household
hazardous waste. However, the project site is not located within 0.25 mile of an existing or
proposed school and would therefore not expose sensitive receptors to hazardous emissions.

Biological Resources (vegetation, wildlife, species of concern)

Development of UII-NII would permanently disturb 16.67 acres of land for the construction of
homes, roadways, infrastructure, and landscaped areas. An additional 2.97 acres would be
disturbed temporarily for remedial grading but would be restored and dedicated as Conserved
Habitat. Of the 16.67 acres of permanent disturbance, 12.01 acres are grassland habitat (10.94
acres disturbed for construction of UTI-NII and 1.07 acres already disturbed for the Infrastructure
Grading). This represents a total loss of 9.7% of grassland on the Northeast Ridge and less than
1% of grassland on the Mountain (EA Table 4-3). However, the 2007 VTM results in a increase
of 17.30 acres of grassland over the 1989 VTM due to the dedication of Conserved Habitat in the
entire UII-NI area and a net increase of 8.93 acres of Conserved Habitat. The 2007 VIM
represents a decrease in the total area of development and an overall decrease in loss of grassland
habitat. The 1982 EA/EIR mitigation measures (EA Table 4-2) will continue to be implemented.
Therefore with mitigation, this impact is not significant.

Native grasslands would be enhanced within the Conserved Habitat, in accordance with the 2007
HMP to enhance cover of native forbs and perennial grasses. Annual grasslands are common on
the Mountain, representing 90% of the land area but are dominated by non-native invasive
species (primarily grasses). Although minor temporary disturbance may occur during
implementation of the management techniques, the increased vegetation management made
possible through the endowment fund from Brookfield would protect and enhance annual
grasslands habitat over time. The 1982 EA/EIR mitigation measures (EA Table 4-1) will
continue to be implemented. The proposed Amendment also establishes an endowment and
supplemental funding for vegetation management actions. Therefore with mitigation this impact
is not significant.

A major threat to the butterflies on the Mountain is the invasion of their annual grassland habitat

non-native plant species and succession to coastal scrub. These species out-compete native host
plants and thereby eliminate butterfly habitat. Soil disturbance, such as that associated with
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development on the Northeast Ridge, may facilitate the invasion of areas by non-native species.
Non-natives that are already present in the area may have a competitive advantage over native
plants in dominating a temporarily disturbed area. In addition, increased human activity may
introduce new non-native species to an area from foot traffic or domestic pets. Plants may also
“escape” from residential areas. The 2007 VIM represents a decrease in the total area of
development from the 1989 VTM, and associated potential spread of non-native species.
Additionally, the supplementary funding provided by endowment would allow for enhanced
vegetation management to combat the spread of invasive species on the Mountain. The
establishment of the endowment fund reduces this impact to not significant.

Construction activities, including site grading and preparation, construction of geotechnical
controls, and installation of public utilities, could potentially disturb a variety of special status
plant species. Although no special status plant species (EA Table 3-2) have been documented
within the development area of the Northeast Ridge, potentially undiscovered populations could
be impacted. Potential disturbance of special status plants is reduced under the 2007 VIM,
compared to the 1989 development authorizations. The EA concluded that continued
implementation of the existing mitigation measures (EA Table 4-1) and new mitigation measures -
in the 2007 EA reduces this impact to not significant.

Native annual grasslands would be enhanced within the Conserved Habitat, in accordance with
the 2007 HMP, by using hand work, herbicide application, livestock grazing, prescribed or micro
burning, mowing, mechanical clearing, and/or restoration techniques to enhance cover of native
forbs, perennial grasses, and special status plants. Although minor temporary disturbance to
special status plants may occur during implementation of the management actions, the enhanced
vegetation management made possible through the increased funding would protect and enhance
annual grasslands habitat over time. Management efforts emphasize protection and expansion of
special status species populations that service as host or nectar plants for the listed butterflies.
The EA. concluded that continued implementation of the existing mitigation measures (EA Table
4-1) and establishment of the endowment fund reduces this impact is not significant.

Compared to the 1989 VTM, the proposed reconfiguration represents a decrease in the total area
of development and an overall decrease in loss of callippe silverspot and mission blue butterfly
habitat, a decrease in the amount of fragmentation, and increases the preservation of high quality
hilltopping habitat for both species. The 1989 VIM would result in impacts to 8.6 acres of high
and low value callippe silverspot butterfly habitat, while the 2007 VIM would result in impacts
to 3.1 acres of low value callippe silverspot butterfly habitat. Destruction of larval host plant
would result in a decrease in the amount of habitat available for callippe silverspot reproduction.
Individual callippe silverspot butterflies may also become disoriented as a result of the loss of
their habitat and fail to find a mate and/or reproduce. However, impacts to the callippe silverspot
under the proposed 2007 VIM have been mitigated to not significant through the preservation of
high value hilltopping habitat on the two hills, dedication of an endowment, and increased
funding for enhanced vegetation management of invasive plant species and enhancement of
butterfly habitat (see discussion below). Enhanced vegetation management, along with
implementation of exiting and new mitigation measures reduces this impact to not significant.
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Potential take of the mission blue and San Bruno elfin butterflies and habitat disturbance would
be similar to that described for the callippe silverspot since their host plants also require
grassland habitat. Development under the 2007 VIM would result in the loss of 12.01 acres of
the grassland habitat (including 1.07 acres that were disturbed by the Infrastructure Grading).
Impacts on the listed butterflies may result from loss of habitat that supports the animals’ host
plants, placement of a movement barrier between colonies, habitat fragmentation, and
introduction of non-native plants. Impacts would also occur through direct loss of individuals
during construction activities or human activities once the development is occupied. However,
no host plants for the San Bruno elfin are found within the Northeast Ridge development area
and therefore take of San Bruno elfins is not likely to occur as a result of the 2007 VTM.
Tmpacts to the mission blue butterfly are similar to those for callippe silverspot butterfly.

Butterfly habitat on the Mountain would benefit from the enhanced management work afforded
by the Proposed Action. Native annual grasslands would be enhanced within the Conserved
Habitat, in accordance with the 2007 HMP, to enhance cover of native forbs and perennial
grasses. Because they are also located in grasslands, potential disturbance of mission blue and
San Bruno elfin host plants are comparable to those impacts from vegetation management
described above. The 2009 Biological Opinion concluded that implementation of the adopted
HCP and the Proposed Action is not likely to jeopardize the continued existence of the mission
blue butterfly and San Bruno elfin (Service 2009). Although minor temporary disturbances may
occur during implementation of the management techniques, the increased vegetation
management made possible through the increased funding and endowment would protect and
enhance annual grasslands habitat over time. The 1982 EA/EIR mitigation measures will
continue to be implemented (EA Table 4-1) and establishment of the endowment fund reduces
this impact is not significant.

Land Use

Implementation of the Proposed Action would not physically divide an established community.
The proposed project itself is part of a planned larger residential development on the Northeast
Ridge. Construction of UII-NII would contribute to the housing stock within the City. This
impact is not significant. :

Ongoing management and monitoring on the Mountain’s protected lands would not physically
divide a community. Therefore this impact is not significant. '

The Northeast Ridge development was included in the 1982 HCP as a “Planned Parcel.” Both
the 1983 EIR and 1989 Addendum concluded that the project was in conformance with all
applicable policies of the 1980 Brisbane General Plan (and the 1985 Housing Element, in the
case of the 1989 Addendum). The proposed 2007 VTM is consistent with growth anticipated
under the City’s 1994 General Plan and falls within the population projections prepared by
ABAG; therefore, the project would not conflict with any applicable land use plan, policy, ot
regulation. This impact is not significant.

Open space on the Mountain is managed for the benefit of covered butterfly species and their
habitat. All Conserved Habitat is designated as open space on the City of Brisbane General Plan
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and County of San Mateo General Plan. Vegetation management and monitoring activities under
the 2007 EIMP would not conflict with this open space designation, nor any local plans, policies,
or regulations. This impact is not significant.

The Northeast Ridge development was included in the 1982 HCP as a “Planned Parcel.”
Construction of the Northeast Ridge project was anticipated at that time and the impacts
associated with its development were mitigated by provisions of the HCP and the 1982 EA/EIR.
The Service also took into account potential impacts in its analysis for issuance of the original
ITP. The proposed Amendment includes the final phase of development on the Northeast Ridge,
under the 2007 VTM that minimizes potential impacts to listed butterflies. While development
of UTI-NI was included in the 1983 and 1989 VTMs, it is now proposed to remain as Conserved
Habitat and managed under the HCP. The 2007 VIM results in more undisturbed open space
and less permanently developed area. This reconfiguration is consistent with the HCP’s goal of
the long-term survival of the Mountain’s listed species, as well as the HCP’s preservation
strategy (as opposed to restoration) for butterfly habitat, therefore this impact is not significant.

Enhanced vegetation management made possible through the endowment fund and supplemental
funding would continue to implement the existing HCP. All management and monitoring on the
Mountain’s protected lands would be conducted in accordance with the existing HCP, and would
facilitate protection and expansion of habitat for the Species of Concern, therefore
implementation of the proposed Amendment will be beneficial.

Development under the 2007 VIM would result in fewer development impacts than Alternative
2. The construction activities might temporarily distupt adjacent residences; however, once ‘
inhabited, the new residences would be compatible with the existing neighborhood. This impact
is not significant.

Land uses adjacent to the Mountain include parks and open space, residential neighborhoods,
commercial, and industrial developments. Hand work, mowing, and mechanical clearing — all
activities that may employ gas- or electric-powered equipment — may result in minor noise and
emissions. However, these impacts would be temporary and sporadic, and are considered less
than significant. Additionally, prescribed, micro, and pile burning have the potential to
accidentally ignite an urban-interface fire hazard. Because of the need to ensure adequate
protection of species and habitat, vegetation management under the 2007 HMP includes a wide
range of measures to eliminate or minimize incompatibility with surrounding uses. All burning
on the Mountain would require assistance from California Department of Forestry and Fire
Protection (CALFIRE) and/or the local fire departments, a permit from the BAAQMD, and a
burn plan approved by CALFIRE. With implementation of these minimization measures, this
impact is reduced to not significant.

Cultural Resources
A records search with the Northwest Information Center of the California Historical Resources
Information System (NWIC), Sonoma State University concluded that there were no historical

resources recorded at the site (such as Indian Trust Assets). Thus, the Proposed Action would
not result in any substantial adverse changes in historical resources. However, all mitigation
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measures and requirements identified in the 1982 and 1989 EA/EIR (BA Table 4-1) will be
implemented. Therefore with mitigation this impact is not significant.

Management and Monitoring would not disturb known historical resources, because none are
known from the Mountain; however, activities could potentially impact unknown resources.
Uprooting of woody vegetation during hand work and mechanical clearing could potentially
uncover historical resources under the topsoil. Prescribed and pile burning could accidentally
damage or destroy unknown resources. The 1982 EA/EIR mitigation measures will continue to
be implemented (EA Table 4-1). Therefore with mitigation this impact is not significant.

The proposed project would not disturb known archeological resources or result in any
substantial adverse changes in the significance of archaeological resources. All mitigation
measures and requirements identified in the 1983 EIR and 1989 Addendum for culfural resources
would remain in effect for the proposed project (EA Table 4-1). Therefore with mitigation this
impact is not significant.

Management and Monitoring would not disturb known archeological resources; however, such
activities could potentiaily impact unknown resources. Uprooting of woody vegetation during
hand work and mechanical clearing could potentially uncover historical resources under the
topsoil. Additionally, prescribed and pile burning could accidentally damage or destroy
unknown resources. However, as noted above, a records search concluded that there were no
historical resources recorded at the site. The 1982 EA/EIR mitigation measures will continue to
be implemented (EA Table 4-1). Therefore with mitigation this impact is not significant.

Construction of 71 dwelling units under the proposed project would not directly or indirectly
destroy a unique paleontological resource or site or unique geologic feature because none are
lnown from the site. In addition, all mitigation measures and requirements identified in the 1982
and 1989 EA/EIR for cultural resources would continue to be implemented (EA Table 4-1).
Therefore with mitigation this impact is not significant.

Noise

Construction activities would temporarily increase noise levels in the Northeast Ridge during the
construction period. Earth-moving activities could temporarily expose persons to increased
noise levels of up to 90 dBA at the source. The City of Brisbane sets a maximum allowable
noise level for construction equipment at 83 dBA at a distance of 25 feet from the source.
Development under the 2007 VIM would result in fewer development impacts than Alternative
2, including a shorter construction period due to removal of UII-NI from development.
Adherence to the City’s Municipal Code 8.28.060, as well as the application of the mitigation
measure outlined in the 1989 Addendum (EA Table 4-1), will reduce potential noise impacts to
not significant. ' '

Management and Monitoring activities may result in temporary, sporadic incidences of noise.

Hand work, mowing, and mechanical clearing, all activities that may employ gas- or electric-
powered equipment, may result in minor noise generation. However, because the Mountain is an
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open space, most vegetation management practices would not be auditable from adjacent urban
land uses. This impact is not significant.

The use of earth-moving and other construction equipment may result in temporary exposure {0
groundborme vibration or groundborne noise levels. This groundbome vibration and noise is not
expected to be excessive and would be short-term in its duration. Development under the 2007
VTM would result in fewer development impacts than Alternative 2, including noise and
vibration generation for a shorter construction period due to removal of UII-NI from
development. The 1989 Addendum outlines a noise mitigation measure that will continue to be
implemented (EA Table 4-1). Therefore with mitigation this impact is not significant.

The project’s residential and open space uses would not substantially increase ambient noise
levels in the study area above existing levels. UII-NII would not generate enough traffic or other
noise source to create a perceptible change in noise in the vicinity of the project site. No
substantial long-teri increase in ambient noise levels is expected to result. Although the project
site is not located within an airport land use plan or within two miles of the San Francisco
International Airport, the 1983 EIR stated that aircraft overflight may expose residents to a
Community Noise Equivalent Level (CNEL) of 65 dBA. During the day, aircraft noise usually
increases current noise levels anywhere from 5 to 15 dBA; this increase is somewhat higher at
night when ambient noise levels are lower. Mitigation measures in the 1982 and 1989 EA/EIR
will continue to be implemented (EA Table 4-1). Therefore with mitigation this impact isnot
significant.

Management and Monitoring activities may result in temporary, sporadic incidences of noise.
Hand work, mowing, and mechanical clearing, all activities that may employ gas- or electric-
powered equipment, may result in minor noise generation. However, because the Mountain is an
open space, most vegetation management practices would not be auditable from adjacent urban
land uses. No substantial long-term increase in ambient noise levels is expected to result with
implementation of the project. This impact is not significant.

Public Health Hazards

The Northeast Ridge is not located within an airport land use plan nor is it within two miles of an
airport. The project would not result in an airport-related safety hazard for people residing or
working in the project area. Therefore this impact is not significant.

Prescribed, micro, or pile burns conducted on the Mountain have the potential for smoke
interference with aircraft landing or departing from the San Francisco International Airport,
located approximately 4.5 miles southwest of the Mountain. Other management and monitoring

would not impair flight patterns or create safety hazards related to the airport. This impact is not
significant. ' .

The proposed 2007 VIM includes the removal of an approved road connection (previously
referred to as Carter Street) from Silverspot Drive to Guadalupe Canyon Parkway at the
northwestern corner of UII-NIL. However, a paved emergency vehicle access (EVA) road for the
UII-NII site would be retained at that location, The paved EVA at the former UIL-NI site also
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would remain, even though this neighborbood would not be further developed. The proposed
project would not impair implementation of or physically interfere with an adopted emergency
response plan or emergency evacuation plan. This impact is not significant.

Hand work conducted by the Habitat Manager has the potential for flaming hazards. Prescribed,
micro, and pile burning have the potential to accidentally ignite an urban-interface fire hazard.
Ignition of a wildfire could impair implementation of, or physically interfere with, an adopted
emergency response plan or emergency evacuation plan. Mitigation measures in the 1982 and
1989 EA/EIR will continue to be implemented (EA Table 4-1). Therefore with mitigation this
impact is not significant.

The project site is adjacent to existing and proposed Conserved Habitat. Construction of 71 new
dwelling units adjacent to this open space would expose new residents to wild land fire hazard.
However, the proposed changes to the project do not result in an increase of exposure or risk of
wild land fires over those evaluated in the 1982 and 1989 EA/EIR, which concluded these
impacts were not significant. Additionally, buildings will incorporate safety features, such as
sprinklers. Mitigation measures in the 1982 and 1989 EA/EIR will continue to be implemented
(EA Table 4-1). Therefore with mitigation this impact is not significant.

Public Services/Utilities

Since the 1989 Addendum, the Fire Department has relocated to 3445 Bay shore Boulevard at
Valley Drive. The 1989 Addendum concluded that the Fire Department’s response times are
well within the County standard of 6 minutes 59 seconds for emergencies involving Advanced
Life Support equipment. Fire protection and emergency response services would be provided to
UIL-NII from this relocated station. The Northeast Ridge would result in increased demand for
emergency services, as well as the short-term impact of an increase in plan checking and
inspection workload. However, this potential increase would be reduced from the 1989 VIM
due to the removal of UILI-NI from development. As such, the Fire Department would need
fewer staff to serve the number of Brisbane residents associated with the project. Both the 1982
1989 EA/EIR Addendum provided mitigation measures that will continue to be implemented
(EA Table 4-1). Therefore with mitigation this impact is not significant.

Escaped wildfires would increase demand for fire protection services and withdraw local fire
department resources away from urban responses. However, as stated above, EVA roads are part
of the project design and Fire Department response times are well within the County’s standard.
Both the 1982 1989 BEA/EIR Addendum provided mitigation measures that will continue to be
implemented (EA Table 4-1). Therefore with mitigation this impact is not significant.

Since the 1989 Addendum, the Police Department has relocated to 50 Park Lane. Police
protection services would be provided to UTI-NII from this relocated station. Increased demand
for police protection would be reduced from the 1989 VIM due to the removal of UII-NI from
development. As such, the Police Department would need to hire fewer staff to serve the number
of Brisbane residents associated with the project. This impact is not significant.
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Management and Monitoring activities would have a negligible impact on police protection
activities within the study area. Law enforcement personnel may be called out to the Mountain if
vandals were to steal or destroy management and monitoring tools, equipment, or supplies;
however this is expected to be a rare event. This impact is not significant.

~ New elementary and intermediate school students generated at build out would not likely exceed
optimum or maximum capacities, because as a condition of approval for the 1989 VTM, the
applicant donated a 1.7-acre site to Brisbane Elementary School District (BESD) for a future
elementary school. Construction of the future elementary school would reduce potential impacts
to school services. The reduced development proposed under. the 2007 VTM would further
reduce impacts on local school capacity. Based on California legislative changes in 1998, the
applicant would pay an impact fee of $2.14 per square foot of residential development.
Assuming that each house developed in UII-NII has an average footprint of 2,957 square feet,
this would result in the impact fee payment of approximately $449,286.00. Due to the reduction
in housing units in the 2007 VIM, however, BESD would receive a lower school impact fee
payment than under the 1989 VTM. Therefore with mitigation this impact is not significant.

Management and Monitoring activities would not generate additional demand for school
facilities. Therefore there would be no impact.

Residential Construction would increase demand for parks and recreation. The applicant paid an
in-lieu park fee for construction of a school/park/recreation center site. Under the 2007 VTM,
the applicant would dedicate 144.66 acres of Conserved Habitat to San Mateo County as Plan
Operator of the HCP. Brookfield also constructed a neighborhood park and several community
buildings that will serve the residents of the Northeast Ridge. A swimming pool, shower area,
and offices was constructed at a school district site adjacent to the Brisbane Elementary School,
and a 1.2-acre parcel on the northeast corner of Old Bay shore and Old County Road was
landscaped and improved for usable open space. In addition to these design features and
community improvements associated with the overall development, the proposed 2007 VIM
includes 8.93 more acres of Conserved Habitat than proposed in the 1989 VIM. Therefore these
measures reduce this impact to not significant.

Vegetation management would improve habitat condifions on the Mountain for the covered
butterfly species. Continued protection of the endangered butterflies may support visitation to
the County and State Parks land. However, Management and Monitoring activities would not
increase demand for parks and recreation. Therefore there would be no impact.

' The 2007 VTM would not result in construction of new wastewater treatment facilities or
accidences of wastewater treatment standards of the San Francisco Bay Regional Water Quality
Control Board (SFBRWQCB). The proposed modifications include changes to the parcel lot
configuration and grading plans, and a reduction in the total number of residences. Adequate
capacity exists within the City of Brisbane’s contract with SFPUC to provide wastewater
collection and treatment services to the proposed project. The 1989 Addendum included
mitigation measures that would provide for additional facilities to meet the demands of the new
population (EA Table 4-1). Therefore with mitigation this impact is not significant.
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Management and Monitoring activities would not result in the need for additional wastewater
treatment capacity or accidences of wastewater standards. Therefore there would be no impact.

Conversion of undeveloped land for construction could result in increased surface runoff and
associated flooding. However, the 2007 VIM would not require or result in the construction of
new storm water drainage facilities or expansion of existing facilities. Surface runoff from 71
dwelling units would be accommodated by existing and planned facilities. The amount of
impervious surface area in the new parcel lot configuration is less than that in the 1989 VIM,
resulting in a reduction in overall and peak runoff volumes. The City’s downstream storm water

drainage infrastructure was designed to accommodate drainage impacts from the 1989 VIM, but
would be receiving less surface runoff under the reconfigured plan. The mitigation measures in
the 1982 EA/EIR will continue to be implemented (EA Table 4-1). Therefore with the reduction
in overall development footprint and mitigation this impact is not significant.

Management and Monitoring could temporarily increase the rate and/or amount of surface runoff
if vegetation removal exposes topsoil and alters infiltration rates. Soil disturbance and associated
surface runoff may occur following hand or mechanical clearing, prescribed or micro burns, and
minor trampling from livestock grazing. Although increased surface runoff may discharge into
nearby storm water drainage facilities, the increase is minor and will be temporary. The
mitigation measures in the 1982 and 1989 EA/EIR will continue to be implemented (EA Table 4-
1). Therefore with the reduction in overall development footprint and mitigation this impact is
not significant.

The 2007 VTM includes modifications to the circulation layout, parcel lot configuration, and
grading plan for the UII-NII neighborhood, and foregoes construction of additional homes at
UII-NL Although this development would generate new demand for water supplies, it would not
require construction of new water treatment facilities. Based on the implementation of the -
mitigation measures outlined in the 1982 and 1989 EA/EIR (EA Table 4-1), no new or expanded
entitlements would be required and there would be sufficient water supplies available to serve
the project from existing entitlements and resources. Therefore with the reduction in overall
development footprint and mitigation this impact is not significant.

Management and Monitoring activities, primarily replanting and restoration, may result in short-
term demand for water supplies as some newly planted species may be irrigated. Irrigation is
generally conducted for only the first few seasons, in order to establish the plant’s root bed. As
such, water demand for restoration activities would be temporary and periodic. Therefore this
impact is not significant.

Construction of 71 dwelling units would generate demand for garbage and recycling services.
However, no significant impact related to landfill capacity limitation is anticipated since the
proposed project is a reduction from impacts over the 1989 VIM. Thetefore this impact is not
significant.

Management and Monitoring activities would not result in the need for additional landfill
capacity, because these activities would not generate landfill waste. Therefore there would be no
impact.
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Transportation (level of serv_ice standard)

The 2003 Traffic and Circulation Technical Analysis was conducted to determine circulation
system performance with the addition of traffic from the 2007 VTM to existing traffic volumes.
All study area intersections are projected to operate at satisfactory levels of service under the
Existing plus Project conditions; therefore this impact is not significant.

Management and Monitoring activities are not anticipated to have a substantial effect on area

traffic volumes because trip generation for maintenance activities would be minimal. Therefore
this impact is not significant.

~The 2003 Traffic and Circulation Technical Analysis was conducted to determine circulation
system performance with the addition of traffic from the 2007 VIM to existing traffic volumes.
Bayshore Boulevard is a designated Congestion Management Program (CMP) facility on the
C/CAG network. Under both the Existing plus Project and Cumulative conditions, the Bayshore
_ Boulevard/Guadalupe Canyon Parkway intersection and the Bayshore Boulevard/Valley Drive

intersection would operate at acceptable levels of service (at or above level of service (LOS) C).
Therefore this impact is not significant.

As stated above, Management and Monitoring activities are not anticipated to have a substantial
effect on area traffic volumes and trip generation for maintenance activities would not impact
LOS. Therefore this impact is not significant.

The 2003 Traffic and Circulation Technical Analysis identified intersection deficiencies for the

" northbound left turn lanes and queue lengths for the Bayshore Boulevard/Guadalupe Canyon
Parkway and Bayshore Boulevard/Valley Drive intersections. Recommended improvements to
correct these deficiencies, including the addition of a second northbound left turn pocket at the
Bayshore Boulevard/Valley Drive intersection and lengthening the left turn pocket to provide at
least 300 feet of quening space, have been implemented and were included in the existing
conditions for this traffic study. No new impacts were identified for traffic and circulation issues
associated with the proposed 2007 VIM. Therefore this impact is not significant.

Management and Monitoring activities would not result in traffic hazards or construction of new
design features. Therefore there would be no impact.

The 1989 Addendum concluded that the Northeast Ridge would provide 5.4 parking spaces per
unit or 5.7 parking spaces per unit, based on the doubleloaded street option or the single-loaded
street option, respectively. The City of Brisbane required a parking standard of 2.5 spaces per
unit in each nelghborhood as a condition of the Planned Development Permit. Construction of
the 71 housing units in the 2007 VIM will conform to these standards, including construction of
two-car garages for each unit. Additionally, mitigation measures outlined in the 1989
Addendum required the development of a parking management program and the prohibition of
parking of recreational vehicles, boats, trailers, etc. in the project. Implementation of the 1989
mitigation measures will continue to be implemented (EA Table 4-1). Therefore with mitigation
this impact is not significant. '
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Management and Monitoring activities are not anticipated to have an effect on parking capacity
on the Mountain. Parking needs for maintenance activities will be accommodated by existing
facilities. Therefore this impact is not significant.

Implementation of the 2007 VTM would not conflict with adopted policies, plans, or programs
supporting alternative transportation. New residences occupying UTI-NII would have access to
the Mountain’s extensive trail system. Additionally, mitigation measures outlined in the 1982
and 1989 EA/EIR will continue to be implemented (EA Table 4-1). Therefore, with mitigation,
this impact is not significant. : :

Management and Monitoring activities would not conflict with adopted policies, plans, or
programs supporting alternative transportation. Prescribed or micro burning may temporarily
preclude use of portions of the Mountain’s trail system for alternative transportation. However,
the use of prescribed fire would be short term, confined to a specific time of year, and not
expected to occur frequently. Therefore this impact was not si gnificant.

Population/Socioeconomic (disadvantaged communities)

The 2007 VTM was anticipated in planning projections for the City of Brisbane, included in the
1982 HCP as a “Planned parcel”, and accounted for in the ABAG’s regional growth proj ections.
Population growth was previously addressed in the 1983 EIR and 1989 Addendum;
implementation of the proposed 2007 VIM would reduce potential direct and indirect impacts
resulting from the increased population. This project would not result in substantial population
growth. Therefore this impact is not significant. :

Management and Monitoring would not induce population growth on the Mountain because it
would not increase the number of people living in the area. Therefore there would be no impact.

The proposed Northeast Ridge development would not permanently change the conditions that
affect individual businesses or the local economic climate (land use, transportation systems,
customer base, etc.). Demand for construction employment would increase during grading, site
preparation, infrastructure installation, slope stabilization, and housing construction phases.
However, this demand would be temporary and limited to the periods during active construction.
Therefore this impact is not significant.

Management and Monitoring would have few potential effects on economic conditions within
the study area. Establishment of the endowment, however, would allow more funding to be
available annually for implementation of vegetation management and monitoring activities. The
Habitat Manager may hire additional field and/or biological staff to implement the enhanced
management program. The 1982 EA/EIR mitigation measures shall continue to be implemented
(EA Table 4-1). Therefore with mitigation this impact is not significant.

The 2007 VIM would contribute to meeting the City of Brisbane’s residential development
needs. Although it would not likely provide housing affordable to disadvantaged communities, it
is not expected to be an impediment to meeting regional housing needs. There would be no
adverse impacts to disadvantaged populations. Therefore this impact is not significant.
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Management and Monitoring activities associated with the proposed Amendment would not

result in disproportionately high or significant effects on minority and low-income populations.
Therefore this impact is not significant.

NEPA Cumulative Impacts

NEPA defines cumulative effects as those resulting from the incremental impact of the action
when added to other past, present, and reasonably foreseeable future actions regardless of what
agency (Federal or non-Federal) or person undertakes such actions. Foreseeable actions that
could result in cumulative impacts were analyzed in the EA and determined that with mitigation
the Amendment would not significantly contribute to cumulative impacts.

NEPA Decision

In accordance with the National environmental Policy Act of 1969 (NEPA), as amended, and the
Council on Environmental Quality’s Regulations for Implementing the Procedural Provisions of
NEPA (40 CRF Parts 1500-1508), the Service’s Pacific Southwest Region has found that based
on the EA and documents that were made available to the public during the public comment
period, the proposed Amendment will not result in significant impacts to the physical and
biological resources in the San Bruno Mountain HCP area or in the surrounding area and that the
City of Brisbane’s proposed project will not significantly affect the quality of the human

environment (40 C.F.R. 1501.4 (e), 1508.13). Therefore, an Environmental Impact Statement is
not required.

It is my determination that the proposal does not constitute a major Federal action sicniﬁcantly
affecting the quality of the human environment within the meaning of section 102(2)(c) of the
NEPA. Accordingly, an Environmental Impact Statement on the proposed action is not required.
An Environmental Assessment has been prepared in support of this finding and is incorporated

by reference and attached. The EA is also available from the Service’s Sacramento Fish and
Wildlife Office.

Nooor I lilee s his

Deputy Régional Director Date
Pacific Southwest Region
Fish and Wildlife Service
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Attachment J

United States Department of the Interior

FISH AND WILDLIFE SERVICE
. ' Pacific Southwest Region
In Response Reply To: 2800 Cottage Way, Suite W-2606
RBFWS/RS/ Sacramento, California 95825

Ms. Wendy Ricks

City Manager

City of Brisbane

50 Park Place

Brisbane, California, 94005

Dear Ms. Ricks:

Enclosed is a copy of your amended Endangered Species Act section 10(a)(1)(B) incidental take
permit for the San Bruno Mountain Area Habitat Conservation Plan (HCP). Please thoroughly
and carefully read the enclosed permit. Compliance with the Special Terms and Conditions is
required for the permit to remain in effect. Acceptance of this permiit acknowledges your
commitment to comply with all Special Terms and Conditions included in the permit.

Thank you for helping to conserve federally listed species. We look forward to assisting you in
implementing the HCP.

If you have any questions about this permit please contact Mr. Eric Tattersall, Division Chief
Conservation Planning and Recovery, Fish and Wildlife Service, Sacramento Fish and Wildlife
Office, at (916) 414-6600.

Sincerely,

Passgct) e

Deputy Regional Director

Enclosures

TAKE PRIDE" 4
INAM ERICA*:W



WS,
FISH % WILDLIFE
- SRRVICE :

United States Department of the Interior

FISH AND WILDLIFE SERVICE
Sacramento Fish and Wildlife Office
2800 Cottage Way, Room W-2605
Sacramento, California 95825-1846

B1A30.2008.F-0946 MAY 2 0 2009

Memorandum

To: . Deputy Manager, Pacific Southwest Region, Sacramento, California
(ATTN: Sheila Larsen

M a.
From: O@’ Field Supérvisor, Sacramento Fish and Wildlife Office, Sacramento, California
t:

Submission of Final Documents for Issuance of an Amended Section 10(a)(1)(B)
Incidental Take Permit for thé San Bruno Mountain HCP, San Mateo County,
California

Subjec

Attached are documents required to complete processing of Amendment 5 of the San Bruno
Mountain Habitat Conservation Plan (HCP), San Mateo County, California. This office has
determined that further solicitor review is not necessary as solicitor guidance was previously
provided and incorporated. This package consists of the Findings and Recommendations, draft
Terms and Conditions, the signed Intra-Service Section 7 Biological Opinion on the issuance of
the permit, and Finding of No Significant Impact (FONSI) and attached Final Environmental
Assessment. Electronic copies of the FONSI, Findings and Recommendations, and permit Terms
and Conditions are included with this submittal on CD. No changes to the existing
Implementing Agreement (IA) have been made.

The 60-day public comment period on the EA and Amended HCP closed on July 16, 2008. We
received 57 public comments during this 60-day period.

The enclosed documents should fulfill all information requirements needed to complete the
review and processing of this amended permit application. Please contact Eric Tattersall
(Division Chief Conservation Planning and Recovery) or Mike Thomas (Conservation Planning)
at (916) 414-6680 if you have questions regarding this HCP package.

Attachments

TAKE PRIDE @
INAMERICASSY



DEPARTMENT OF THE INTERIOR
U.8. FISH AND WILDLIFE SERVICE

FEDERAL FISH AND WILDLIFE PERMIT

3-201
[))]

2. AUTHORITY-STATUTES

16 USC 1539(a)
16 USC 15633(d)
REGULATIONS (Atiached)
50 CFR 17.22
" PERMITIE , 50 CFR 17.32
SAN BRUNO MOUNTAIN HCP PERMITTTEES
SEE ATTACHMENT A 50CFR 13
,CA 3. NUMBER :
US.A. TE215574-5 AMENDMENT
4, RENEWABLE 5. MAY COPY
YES YES
D NO D NO
6. EFFECTIVE 7. EXPIRES
03/31/2013

SEE ATTACHMENT A

8. NAME AND TITLE OF PRINCIPAL OFFICER (If #1 3 a business)

9. TYPE OF PERMIT .
THREATENED AND ENDANGERED SPECIES

10. LOCATION WHERE AUTHORIZED ACTIVITY MAY BE CONDUCTED
San Bruno Mountain, County of San Mateo, Califorpia

Permit amended to: 1) add the Callippe Silverspot Butterfly and the Bay Chackerspot Butterfly; 2) adjust the permit boundary - Northeast
Ridge parcel; 3) eliminate Unit 1l Neighborhood | development; 4) provide supplemental funding

11. CONDITIONS AND AUTHORIZATIONS:

b. City of Brisbane
c. City of Daly City

¢.1. Permit Number 2-9818 issued on March 4, 1983, changed to Permit Number TE215574-6

a. County of San Mateo

d. City of South San Franclsco

D. Further conditions of authorization are contained in the attached Special Terms and Conditions.

ADDITIONAL CONDITIONS AND AUTHORIZATIONS ALSO APPLY

B. THE VALIDITY OF THIS PERMIT IS ALSO CONDITIONED UPON STRICT OBSERVANCE OF ALL APPLICABLE FOREIGN, STATE, LOCAL OR OTHER FEDERAL LAW.
C. VALID FOR USE BY PERMITTEE NAMED ABOVE.

A. GENERAL CONDITIONS SET OUT IN SUBPART D OF 50 CFR 13, AND SPECIFIC CONDITIONS CONTAINED IN FEDERAL REGULATIONS CITED IN BLOCK #2 ABOVE, ARE HEREBY
MADE A PARY OF THIS PERMIT. ALL ACTIVITIES AUTHORIZED HEREIN MUST BE CARRIED OUT IN ACCORD WITH AND FOR THE PURPOSES DESCRIBED IN THE APPLICATION

SUBMITTED. CONTINUED VALIDITY, OR RENEWAL, OF THIS PERMIT IS SUBJECT TO COMPLETE AND TIMELY COMPLIANCE WITH ALL APPLICABLE CONDITIONS, INCLUDING THE
FILING OF ALL REQUIRED INFORMATION AND REPORTS.

2. REPORTING REQUIREMENTS

JSUED BY

%M

TITLE
x/, /&/&‘ DEPUTY REGIONAL DIRECTOR, PACIFIC SOUTHWEST REGION

DATE
05/28/2009




Page 2 of 3
SPECIAL TERMS AND CONDITIONS FOR
FEDERAL FISH AND WILDLIFE PERMIT TE1215574-5
U.S. FISH AND WILDLIFE SERVICE, SACRAMENTO FISH AND WILDLIFE OFFICE,
SACRAMENTO, CALIFORNIA

E. Acceptance of this permit serves as evidence that the Permittee and its designated agents
agree to abide by the terms of this permit and all sections of Title 50 Code of Federal
Regulations, part 13 and 17, pertinent to issued permits. Section 11 of the Endangered
Species Act of 1973, as amended, provides of civil and criminal penalties for failure to
comply with permit conditions. Title 50 Code of Federal Regulations, part 13 and part
17.32 regarding threatened species are attached. '

F. The authorization granted by this permit is subject to compliance with and implementation
of the final San Bruno Mountain Area Habitat Conservation Plan as amended (HCP), which
is hereby incorporated into the permit.

G. The permiitee or designated agents are authorized to conduct ground disturbance on the
project site upon receipt of this permit.

H. The permittee and designated agents are authorized under the Federal Endangered Species
Act of 1973, as amended (Act), to incidentally take (injure, kill, harass, harm) the
endangered San Bruno elfin butterfly (Incisalia mossii bayensis), endangered mission blue
butterfly (Jcaricia icarioides missionensis), endangered callippe silverspot butterfly
(Speyeria callippe callippe), endangered San Francisco garter snake (Thamnophis sirtalis
tetrataenia), and the threatened Bay checkerspot butterfly (Euphydryas editha bayensis)
(collectively referred to as Covered Species) and habitat, consisting of approximately 19.64
acres on the Northeast Ridge and 2,800 acres that will be managed and monitored at the
project site. Take is authorized to the extent that take of this species would otherwise be
prohibited under section 9 of the Act and its implementing regulations, or pursuant to a rule
promulgated under section 4(d) of the Act. Take must be incidental to otherwise lawful
activities associated with construction of the reconductoring activities as described in the
HCP, and as conditioned herein.

I. Upon finding any dead, injured, or sick individual of the Covered Species or unanticipated
harm associated with project authorized under this incidental take permit, the permittee or
designated agents must notify the Service's Sacramento Fish and Wildlife Office within
three working days. The Service contact person for this is the Chief of the Conservation
Planning Branch, Sacramento Fish and Wildlife Office, at (916) 414-6600.

All observations of the Covered Species - live, injured, sick, or dead - shall be recorded on
California Natural Diversity Data Base field sheets and sent to the California Department of
Fish and Game, Wildlife and Data Analysis Branch, 1807 13" Street, Sacramento,
California 95814.

J.  Any other federally listed or proposed species found on or adjacent to the site must be
reported within three working days of its finding. The Service contact for this information
is the Chief of the Conservation Planning Branch at the number above.



Page 3 of 3
. . SPECIAL TERMS AND CONDITIONS FOR _
FEDERAL FISH AND WILDLIFE PERMIT TE1215574-5
U.S. FISH AND WILDLIFE SERVICE, SACRAMENTO FISH AND WILDLIFE OFFICE,
SACRAMENTO, CALIFORNIA

K. A final report shall be prepared as described in the HCP.

One copy of the report shall be submitted to each of the following entities: (1) the Service’s:
Sacramento Fish and Wildlife Office, Assistant Field Supervisor for Endangered Species —
Coast Bay Delta and Forest Foothills, 2800 Cottage Way, Suite W-2605, Sacramento,
California 95825; (2) California Department of Fish and Game, Supervisor, Environmental
Services, 1416 Ninth Street, Sacramento, CA 95814; and (3) Staff Zoologist, California
Natural Diversity Database, California Department of Fish and Game, Wildlife and Data
Analysis Branch, 1807 13" Street, Sacramento, CA 95814.

L. A copy of this permit must be in the possession of the permittee and designated agents while
conducting taking activities. Please refer to the permit number in all correspondence
concerning permit activities. Any questions you may have about this permit should be
directed to the Field Supervisor, Sacramento Fish and Wildlife Office.

Attachments



Atfachmentl -

50 CFR 13.1 to 13.50

50 CFR 1722+

50 CFR 17.32



§1242

(&) If bhe Solicitor decrdss. theb rellef -

should not be granted, the Soltcitor
shall $o motafy the petitioner in writ-
ing, stating 1n bhe noification the rea~
sons for denying rolief. The patitioner’
may then flle » supplemental pettion.
bub nd supplementul petivion shall be
" gonsidered unless it is paceivad within
50 ddys from the date of the Solleltor's
notification denying the original petl-
+ tion. . .
45 FR 17864, Mar, 19; 1030, ax amended ak 47
PR 5688)., Dev° 81, 31082) .

§ 1242 Recovery of certain storage
oostn. .

I€ any wildlifs, plant, or “evideatisry
{tem ¢ seized and ‘fosfelted under the

Eadengered Species Act, 18 U.5,0. 1531, fut

et seq. any perspa whose aob or omug-
sron was the bams for We sejzure may
bs charged & 'yoasonabls fag ‘for ex-
peuses to the United Stdtes connacted
with the trensfer, board, handling, or
storage of such property. I any {ish,
wildlife o plant is sejzéd in counsotion
with & violatran of the Lacey * ASL
Amendmenta of 1881, 18 U.8.C. 8411, et
$¢q., any porson convicted thereof. or
assessed & olvil penalvy thérefor, Wy
bs. agsessed & yeasonable fee for ex-
penses of the United States gonnacted
with the atoragse, cats and maintenancd
of such property. Witdin & reasouable

tinmie ‘after forfeiture, the Service shadl. .

gend Yo" mxeh personm by registerad ©or
certified mell, retarn reoceipt ver
quested. & bill for such fos. The D
shall oontaln 2o 1temized atatement of
the' applicable oodts, together with in-

structiohs on the tine and snanper. of,

payment. Payment shall he made in ac-
zordancs with the bill, Ths recipisnt of
any sssessment of osts upder this ésc
vibn who hes an objection to the rep~
sopableness of tad ovsts desoribed v
he biJl may; within 90 deya of the date
on which he received the bill, file writ-
tan objections with the Reglonal Dirsoe
tor of the Fish and Wildlile Servioe fof
she Region fx which the seisuro Oti~
curred. Upon raceipt of tha wntten ob-

. jdctions, ths appropriate Regional Di-

vector wiil promptly review them and
within 80 days mail bis final deqfsion
to the party who filed objections. In all
cases. the Reglonal Direotor's ‘decision

50 CFR Ch. 1 (10-1-085 Ediition),

suall constituve, final pdministrative
aat{on on khe matter. .

{47 ¥R 55861, Deg. 22. 1962}

Subpart F—Retumn of Property.
§12.51 Return proceduxe.

ir, at the ocondusion of the *ppXe-"

priate proceedings; seused property is
to ha.returned to the owner or ot~
signes, the Solioltor or Service shall
fasne ‘& ‘lotter or other document au-
thorizing its retarn. This letfer or-
other document shall be delivered par-

‘sonally; o sont by-zeglstered or car
. tified mafl, return receiph requestsd,

and, shajt jdentdy the gwner or ¢on-
algnes, tho seized yropesty, and. If ap-
{49, the bailes of the safzed prop-
exty. -1t shall. also provids that upon
presentabion of the lefter ox other doc-
wmené and .proper ‘ldamu_ioab’lon. and
ths signing of & receiph provided by the

- Service, the seized property is author- |
1zod Lo be raleased, provided it §s prop-

sy merksd in Acoordance with appii-.
oabla State ox Federal vequirementy.

" PART 13—GENERAL PERMIT
PROCEDURES

" subpart A—inftoduction

Het.
18,1 Ganeral. .

132 Purpose of regulations.

183 Soops of rogulations,

134 ‘Bmergoncy voriation from  requive.

rashta, o
135 Information solteotioh Tequirenients.
subpan! B~Applicotion for Permills

19,01 Applicatson procedures, .
13,12 . Geadral information requiremints 0B
applications for pornalt

Subpant C—Petmil Adminishofion

132 Jssnance of parnits.

3222 Renawal of permits.

1873 Amendmenb of parmita,

1324 Right of succeralon by certain persons

3858 Traneler-of permita and scope of pore
mit snthonzation. .

1328 Dlacontinuance of permit achivity.

1337 Parmit sospension, '

1320 Paymmt revocation.

1229 Roeview procedures.

suf:pan p--Londillons
141 Humans conditjons,

40
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U5, Fish and Wildiie Serv., Inteior

1842 Permics ars specific.
1243 Alteraviod of permuts.
B D ropera.

. of ro .
1345 Mainbonance of vecorda.
1347 Ipspeciion sedrurements
1248 Complisnce with canditions of permut.
1340 Surrsnder ofpsrmit.

1280 Accoptanse of hediuty.

AUThoRsTY: 18 US.C S5k, 104 732, 142,
1aT4(), 1082, 1638(), 3609, 6400 4374, 4803~
4916; 18 U.B.C. 42;,18 TS G, 1203 N TSSO

. svvilss noved,

SOUROE: 39 W2 1161, Jan. 4, 1074, unless othe

subpait A—introduciion

§18.1 General.

Each person jnbonding to sugegsd In
an actilty for which w pefaulb is ré-
guirsd by’ this subchapter B ehall, be-
fore comnancing shoh activity, obtain
4 valld permit authorising such actiy-
1ty. Each person Who'desizes to obtain
she permib yrivileges anthorized by
thus subchapter must.make application
for such permit i accordance with the
raquiraments of this puth 18 and the

ovher

whiob seu forth the additional requlxe-
ments for the specifp porouis degired.
If the sotiviky for which permiuadlon {8
sought {3 covered by the requirements
of more than ons paxb of thls sub-
chapter, the requiremexnts of psch pArS

must be meb. If the tnfoxmationy Te-.

quired for esch “speolfic pemlmd ac-
sivity is inoluded, one appligation will
ba acceptad for ail pacmils required.
2 = single permis will be {spued,

$18.% ‘Purposs of roguiations,

Ths rezwiations contained in this
part provide uniform roles, conditions.
and protedures for the ':fpncmon for
and the issusnce, denial, spspension,
revooation, and general adxninistration
of ali pexmats tesued parsuant to this
subohapter B. | .

(64 PR 25047, Sept, 14, 2980)

$133 Scope of vegulations., ‘

The provimons In This part ave su ad-
dation vo, and ars not Ia lfew of, othsr

pexmit regulations of this subchapher..

and apply to ail parmils aweued there-
ander, including “Ymportation. Bxpor-
tation and Transportation of Wildife""

- BN §138

tparch 14), "Wild Bird Conasrvation Act"
(part 163, “Imurions wildlife' (part 16)
“Eplangered snd Threatened Wildlife

Plante” (part 17, vMarine Memn-

apd
..mnads® (pert 28), upMigratory Bird Per-
mits’” (parb 21, “Eagle Permits’ (part |

22y nud wHpdangered Spectes Conven-
tlon" (the Qonyention ox Intersstional
trade in Endangered Species of Wiid

thiy parh 13, the temm “permiv’ will
refoxr to & license, perxnit, cortifloats;
jetter of authorization, oF other dotu-
raent #8 the sontext may require, end
to all subk doouments lssued by the
sSarvice or other authorized V.S, of for-
eign government agencies.

(10 % 38517, Apr. 1, 20065 °
$13.4 Emergoncy variation from Yer
fremonts. :

.

fms Directot mey approve vasfations '

from,* the regaifements of this parb

whex he finds-that A3 SNErgency ¢xists .

and that the proposed variations wil
nat hinder effective sdministration of
tﬁh‘.ls subohapter B aud will not be un-

3188  Jaformsation colleotion xequize~ .
ments. | :

<& The Office of Msnagemont snd

Budgat, approved the informatfon ‘col-
Tochi08 reqrirements contamed In ¥his
part 13 under 34 U.5.0. and asiigned
OMB Combrol Number 10180082, ‘The
Service may not conduct or , SPONSOr,
apd you, are Aoh required regpond; to
a ocoljestion of imformation umaess it
dlsplays & ourreotly vald OMB contro)
number. We are collecting this afor-

We wall ase this inforroation to review

permib  spplications an{l mbke Qecl
sjons, ageording o criterte established

\n’ verions Fadersl wildilfe congerya- .

tion statutes ind vegulations, on the

{gSnsnos, suapansion. revocation, or ds-
nial permits. You must respond to ob-
tain or retain & permit. .

(b) We astimate the public reporting
burdlen for. Yhses feporving Iegure-
mepts to vary from 15 minutss to 4
hours per response, with an average af
0,803 hours per xesponss, including thme
for reviewing instruotiond, gathenng .
and maintaining dats. and corpleting

41
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§13.01

axd reviewing the’ forms.. Direct com-~
roents regatding the, burden -estimate.
o wny other pspect of thess reporsing
requirements to the Service Informaa~
ion Collection Control Ofticer, MS~222
ARLSQ, V.S, Fish and Whdlife Bérvics.

Washington, DC 20240, or the Office of .

Management and Budget, Paperwork
Reduction Project {(2018-008%2), ' 'Wash~
{ngton, DC 20603. .

168 ¥R 52534, Ocb 1, 1998)

Subpart B—Applicafion for, Pé_xmiis

$1341 Application proceduxes.

The Service ey not issus & parmit
for any activity suthorized by this sub-
chopter B upless you have {§led axx ap~’
plication under the following- procoe-
dures: . - . . .

(%) Forms. Applicabions muatb be sube
mitted -in writing. ob & Fodexa)l Fish
and - Wildiife’ License/Permib: Applica-
tiox-(Form 3-200) or se otilvkwise spa-
citicaily directed by the Service. .

m F ding Ingtructions. Applice~
taons for permibs Sa tho tollowing cat~

- ggoriey’ should be forwarded to the
1saning office indicated below, .
You rosy obtain applications for

migratory bird ‘banding permits (50
OFR 21.22) by writing to; Bird Banding”

Laboratory, USGS Patuxent Wildilfe
Resoaroh Centor, 12100 Boeech Forest
Road, Laure), -Maryland 207084037,
Submit comyleted permit apptcations
to the same address.

(2) You may obiain applications for
desgmated tory exception penmits and
{mport/expoit. Hicenses (50 OFR 1) by
writing %o the Special Agentin Charge
(SAD) of the Reglon’ In which you re-
aida (08 30°CFR 2.2 or the Service Web
site, hitp/wwy sws.goy, Tor aiddrovies

and boundaries of the Bagions). Submit,

cosaplsted permit appilcations to the
nzme sddress. ..

Y Yow mey obtain applications for
wila Bira Consarvation Att pesmits (50
CFR 15); imsurions wildlife permits (60
CFR 16) captive-bred ‘wilditfe registra~
tsons (50, CFR 17% permiits authorizing
1mport, expors, or foreign commercs of
endangored and thrastenat spocies; and
interatats cominerce of non-native on-
dangered or threstened spucies (50 CFR
* 17 roarme mammal permits {50 CFR

18): and perymis and certificated for im-

50 CFR Ch. | (10-1-08 Editon)

port; export, and teswport of specles ’

\isted undor the Convention 0% Inter-
pational Trade in Endangersd Species
of Wiid Feong snd Flors ©oxms) (50

CFR'23) from: U.S, Fisn and wildife

Service, Division of Mavagenzent Au-

thority. 401 N, Fairfax Drive, Room’

700. A¥lingban, Virginla $3205-1610, Sab-

it completed ‘permit spplicasions to .
- the gamb address. '

(4) You may obtain Epdangered Spe-
cles Act permit spplicalaons (30 OFR
¥7) fob aghivivies imvolving native eo-
dangersd sxad thresteped speocies, in~
clpding indadental take, scientifio par-
poses, enhpnostnent, of prophgation or
Sorvival (L.e. veopvery), sud enhanbe-
ment of survaval by weiting to the Re-
gional Director (Attention:, Badangered
Species Permits) of the Region ‘where
the activity is to take plice lsss &0
OFR 2.3 or the Service Web gite, http./

wiots fws.gov, for addresses aud: ‘boynd- -

atias ‘of the Regions) Submit com:-
pleted appilcatipns to the same adqrabs
(the Begional office.coveriog the area
whers . activity will. teke place).
Pernut hpplications fur interstats com-
mearcs for xabive gniangored snd

‘threatened species should be obtained

by writing to the Regionel Director
(4btention: Endangered, Bpactes Por:
yiits) of the Region €hat has the lond
for the partaculer Bpesies, yather than
‘the Reglon whera tha rctivity will taks
place, Ybu can obtaun jaformntion on
the lead Region vig the Bervice's: Ea~
dangered Specids Program Welb puge
(hitpHendangered.fwi.gaoimidife htmd)
by entering the common or sclentific
pame of the 1sted species jo. the Regu-
jatory Profile query box. Send. Inter-
state commerca permit npplications for
uative, 1iated species to thé.sama Re~
glonal Office that has the lead fox that
gpooies. Budangered Species Act permoit
applications for the import or,export of
pative endgngered-ant theertensd spe~
cles ey Yo obtained from the Division
of Menagemenit Authority ia - ageobd~
n:mo wath, paragraph (b)) of this sec
tion, . : e .

. (6} ‘Zou may ohtam applfoations for
bald and goldon &agle pernuts {50 OFR

22 aud migratory bird permats (50 OFB. )

20, exoépt for, banding” and marking
perniits, by wrniting to the Migratory

Bird Permit Progtam, Office in the Re-.

glon fn which you resids. For meailivg

2

ratre o 0



U.S. ish and Wildiife Serv., Infetior

_ addresses for the Migratory Bixd Re-
gional Permat Offices, sea balow, OF &3
to:  hutppermits.fws.go 3
dresseshiml, Send "completed - applica~
Yions to bhe shms address. Thé ratling
addresses for vhe Reglonal Migratory
Bird Permit Offices are a8 folows: |
Reglon 1 (0A, KX, ID.'NV. OR, WA).

U.5: Fsh snd Wildlife Setvice, Mi-
gratory Birdl Permait otiice,.011 N B,
1th Avanue, Porviand, OR 97232-4181..
Regton 2 (A%, NM, 0K, TX» U.8. Fish
and Wildlife Sorvigs, Migratory Blid
Permit Office, P.O Box T8, Albu-
querque, WM glloaz .
Reglon 3 (IA, I, TN, MN, MO, M, OH,
WD: U.8. Flsh and wilaiife Service,
. Migratory Bird Perpit Office, One
Fodoral Drive, Hort Suelling, MN

&5 ..

Ragion ¢ VYL GA.. KY. DA, MS,
NC, 8C. TN, PR, VI U.5. Fish and
Wild)ite Service, Migratory Bird Por-
it Offios, P.O. Box ‘49208, Avlanta.
GA 30388 .-

Region § (OT, VO DB, MA: MD, MB,
NH. N5 NY. PA. RL V&, e, WV
0.5, Fish snd Wildiife Bervice, Mi~
gratory Birl Percolt Office, P.O Box
775, Kadley, MA 00850770, .

Region 8 (00, X5, MT, ND. NE, 8D, UT,

WY): US. Fieb and Wildlife.Service, -

. Migratory Bird Pernmit Ofilcs, ¥.0.
. Box 25488, DFC (60330, Denver, co
80226-0486. - L
Heglon 7 (AK: U.S, Fish and Wildlife
Service, Migratory Birq Fermus Of-
fice (018-201), 1011 I, Tudor Road, An-
chorage, AK 89603,
(c) Time notice. Ths Servide will proc-
. ass all applications as dquickly a8 pos-
sible, Howéver, we cannot gnsrantoe
final aobion within the tims Mmit you
reqaost. You should ensure that appli~
cations for permits for marine matn-
mals andor endangeysd and threatoned
sfocies sre postmarked at Jeast 80 0al-
endnr Asys prior.tq whe regpested effec-
tive dsta. Thé timo we raquire for prog-
esging ‘of endengered snd threatened
specles incidental take permats will

vary apoording to the projeos scope aud |

algmticance of effects. Submit applica~

tions for &1l other permils to the.

\esning/reviewing’ office sud enshre
they axe postmarked ab least 60° éal-
endax days prior to the requested effeo-

tyve date, Our processipg tirme may ba.

increased by the procedural reguirs-

§13.1%

menta of the Natlonal Buvironmental
Policy Act (NEPAY, the requirement to
publish & notics In the FEDERAL REG~
15TER, requesting & 3-day public cbm-

. ment period, when We- rocelve cerbzin

$ypes of permit applications, andsor the
time :eqmuized for extensive consulta-
tion within the Service. witk Jother
Feilesal agoncios, wad/or Blats or $or-
sign goveraments., When dpplicable, we
mzy require permit appiioants to pro-

- g5 may bs necessary e satisfy‘the pro-.
- cedural xequiremonts of NEPA.

(3) Fess, {1y Utileds atherwise sxompt-

_ od under this subssotaon, YO kst pay
. the réquwired pernft processing fes at

the bimg that you apyly Lot lesuaxce or
amendmenb, of 3 permit, ¥ou must pay
by oheck or raoney opder tnade payable
to the “US. Flsh and whdlife Soiv-
108.” THe Service will.nok rafund soy
spplication fes - umder any oir-
oumstances if we have procassed - the
sopliontion. Eowever, we may return
the applioation fee 1f yoi withdraw the
applicatidn bafore "we, bave .spmis
cantly prooeassd it - .

(2) X reguldtions in, this sobehapter

“require more thax one typs of ‘pormoit
for bn activity anf e porlts are”

jssned by vhe samd office, the Jssuing
offico may J48ue ORO, consolidated pex-
it apthorizing the dotivity i aecord-

0o with §13.1. You rapy sabmit & sin- -

)8 applioatson 1o SUCh cases, provided
that the single application ooatzins all
the information regulred by .the sepp-
yate applioations for sach permitted
gobivisy. Where more than one per-
mitbed aotivity s consolidated Into
one pormmb, the lssuaig offica will
charge the highest single fee for the ac-

“ivity permitted..

{3) Circumataunces ander which we
wifl-pot oharge o, permt applicavion
{fop are 2a jollows: : .

1) We will not chaxge & permiv appit-
oabion fee to any Federal, tribal, State,

or local govermment agancy ox to xnY .

individual or institution acting on be-
hall of such ageney. Bxceph ag, other-
wise authorized or walved. it you fall to
sobmit evidenos of such status with
your application, we. will requirs the
submisgion of all ProCeRNIRE faas prior
%o the acoeptance.of the appication for
procesuing..

3
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§13.1 . © . spCrRCh.IqU-Os Eaon) B
_ 4 A5 noted 1o paragraph @Y of plication of amsndment %o & SLITEDD i
this seotion. . pexmit. If 0o fee is {dsntified ander the !

i1y e may waive the fes on & cosg-  Amendment  Fes ooluxwz, HhUS pare
byionse baats for extrackdinaty oxTAON~  Hlenlar permit eltlier oamnob he amend-
abing olteumstaioes provided that the od snd & new application, end applica-

jsaning permit office aud & Reglonal or  ion fes, wéuld o
é % y naed to be submitited or P
;:?ssmm Diredtor approves the Walv-  no fee wil) ve chargad lor ameading the : .
(4) User fees. The following tabla iden- m?ttz g}:ﬁ: ,“,ff?,mﬁsz,‘:,‘“""’.' o { :
tifies specific foes, for eack Dexmnt ap- K . I
) ‘CFR Amotiimen §
Type of paamt ) ! ehon l feo ‘ oo ;
Migriory Bird Trusty Ast , i
Migralory Bed Inpoafapat e s v ——, {1, £ 78] ceemm’ H {
shgratory Bind Santing 6 MafknR v aem s nmse a0 ¢ 38 iy P SQCFR2Y R [
$pmbory B Bot e vt ey e o 1 18 L
Wigrtory Bad TSeToY e e oo e s et rmatomas v ¢ sieim 18t S0 CFA 21 0] e o
Walerfond 20 Dispese] v & o—te ¢ wonnses | SOCFR2Y 751 s
.wwllwm‘wwﬁm. P R riresre ag;ga g A
ory P © rewsermn
memMou.w'W.ww;.m.m 50 CFA 21 2T5 ] o omrr o
M‘MMWWM: POQRLION . viwer shewey 50 GER 21 [ ] J—
Migqaiory Bl Spiciol PUIPOSSMHCIIAINEUE w4 = s o v= | SOCFR2Y 100f cmmew
FRCOMY « mroys wm o 8 " anee e R o ¢ T ey OCFA 2 Wl = o~
RPT PIORITRION s o o vos ot ot 437t 5 w2 Smtmmn P8 T OFR 23 100 o oo s
meymnuwm..m.w;_...w'_. e eettr e | SYCFR 2) (.3 Y
WIooTazy BIDHMEION s catsrmen cosmios s ot @ S oo oo | SRCFR 28 109 s, . .
Migntory Bid opridéRoaHORIINIEr wors waye Zmns 77 e e ey SRCEAY, B} e wer o
. 1S i Gokdon Exgle Prowetion At © -
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xEnch

3Par enimed, ’

*Perspociss. - .

) We will charge s fee for sub- <§13.12 Goneral . information  xequre:
stantive amendments mads 1o permits ments on.app!lcgﬁongforpo 8.

within tho time poriod that thé permil ot

Is 1311 volid, The fos I8 gererally Half {a) Gonernd
vhat the pevouy {n processed: see pates ‘()
grapb (41(8) of this section for the exact
amount, Substantive smendments axe

conditions of the permib and are nob

address . lnformacion, -are réquired  actavity: or

undar 13,23(0), and We Will not charge & (3f) J{ the applicant is & eorporation.

¢ . imom‘u 'a.\:in% 'retix\m‘sd for
a1} applications. ‘All'app aations mnss
the original fee sseossed at thé ime  coritain the following information: -
Applicsnt's full name, riailing ad-
Aress, telaphone numénr(?). a.ndd. Jiduat

: 1) 1t the "applicsn is an individual,
PheSs thab portain to-the purpose and  the date of, birlh, halght. weight, hair
purely administrative. Administrative ggf;';;;{.fﬂ":j:}",ﬁgﬁg

Shanges, such ae updating neme and ey releted £ the raquested permidted -

-and a0y business
ation of the appll-

fes [or suok amondments. " Sem, partnexship, assoaiabion, Snstibu-
< (8) Bxcepb aw speoifl noted n $on,. grupubno or-private agency, e

gh (@)(4) of this section, & per-  namd and address of the president or

ralt regowel i s Jssoance of-a new prigcipal officer aud of the régisterod

perwait, ‘and applicants for pevmit te- . agent. for the gervice

of progess;

newsl musb pay the appropriate fwe.  (2) Looation where the seguosted per-
Bsted in paragTaph (A)(d) of this sac- mibted aohivity {3 to’ atouxt ‘or Le OB~

tion. ducted:

(e} Abundoned or inconiplste appffcq-: - (3) Reference, to the part(s) and seo-

tions. If we receive an incomplete or tion(s) of thig subochapter B'as Listed tn
* lmproperly gxeouted apphication, or it phrageaph (D) of this sectlon under

yon do not submit the proper foss, the which the applicabion

1esuing officé wii) notify you of the de- pérmit ox pernils.

fHicienoy. X you fail Yo supply the cor- additjonsl justaiicati

is oadn for &

ether with any

reqt information to complets the appli- posting doonmentation a9, tequired by
cation or to pay the required fees with-  the referenced part(e) and seciion(s):
m 45 calendar days of the date of nati* {4) If the raguestad permitted ‘activ-

fcation, we will consider the applioa- I8 involves the Looport ox Fa-expoLl of

tion. abandonsd. We will not refaud any wildlifs or plants from or W any.for-

foes for an abandoned application. eign country, sud th
- : g, or the counury o

s conntry. of orf~
f export or re-ex-

o FR 18317, Apr. 11, 2005) . port restricts the ltaklng, possesmon,

. ' 45

trasportation. exportation, or sale of
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51321 7

wiidlife or plants, documentmdn as o~
Qioztad in §18.52(03 of this suhchapter

B’ .
(5) Certification. in ths following lan-

gusge.

L hareby cartidy thatl pave Zead and an fu-
miliae with the ysgulations -goptaiped in
-+ tikle 80, puet 33, of the Code of Fedtexnd Regur
{ations end the ovher wiplioshia parts in P
chaptsr B of chaprer f of wtle 50 Code of
Pedersl Rogalations. and. 1 Turther Qertily
that the information sebmkived in tus sppll-

sation for & percodd is complste and agourste.

to ths est of uy Jnowledge and belef. X an-
dorstand thab any fiws statdrent nertls

ray sabject me Lo fon oF tavocation,

me
of this pormit wnd to the ommined penatties

of BUSC. 20

(6). Deslréd. eifactive date of permit
exoéps whers issuance date 19 tixed By
the past woder wnich t.lgm permit 18

{ssuad;

Date;
(8) Signature of the sppMeant; and .

{9) Such obher {nformation as the

reotor, detexmines relavent to the prog-,

Di-

gsging of the application, inaluding.
bit not 1mited to, information on the
enviconmental effects of the activiky

consistont with 40 OFR 1506.5 and
. mmmtal procedures 8t 516 DM 8,

dix 1.3A., - e )
(b) Additional infermation required on

Dg~ -

Ap-

permit applications, As stated, in pera-
_graph (2)(3).0f this saction cervain’ad-
dftional information )8 regusred on il

- applications,

Thesd additlona) require-
faante may be fuuns by referring bo th

@

saotion uf this subchapter B glted aftar
the bype of permit for which .a.ppucs;-

tion is bexng made:
. Type of pormit A 1 Ssvem
tmponatfen 2\ nARdsghAted parns”
W. e metent o R ::.g;
Eoonormic POTGANIP v ire sttt a0t 1“3
sAarking o package of
SYTOOL MAAGAG v o sevseostiomrttetis 483
[ e e adid 149
Fehour QU imponaron of ealy .. w2
Wphous witllp ImpRitaion of P w
Entiangeret Wihio snd. plard permilss
Simdanty of 0ppaIBREA " 1752
SoeniN, snanomnEn) pf- propsgation o
sunvwa), sncldenind ws 7R
Sannblic, prapagauion, of Suvwnl Tor poris 13
lorwidiln cosaweom 23
Yordshp for paTES anveese ¢ = 1753
‘Thresiansd widile and plant peon
Gumiuriy of JRESIBIICe 0 meusemerr or v se
Gono) I0r WIS ey wom somtormme b 3232
AMDICT oINGHODUYYF OF UM oy o 17
P O R andd w2

.

4
* 12,1870 46 FR. 58673, Avg. 25,

£0 CHR Ch, 1 (10~1-08 Edilion)

Tygs of pacrnst Setodn *
Nanne munmals penvtst
gu:gm SBEOBIN , swoumis smimty me etn ' !'gg:
UIREE BOPIY aatns momrwim mwrmms ¢ 1t 2 |0 %
1gmiovy biid potmts: .
mormm veemarime s [13-]
COMEIR  sewmeem s e any
» TOXOHITEEE o smetomers  ssomois gormer & W0 24
Wothyiew $010 9nt GERBIB s oo 2125
SPOUIA VICUIUABE n von srovs roarans o0t 2128
SPuca) PUIPOSE mpvws et o, ¢ PR - oater
PRGOS sone o tms oo 84 2128
Roplof piopagalon GO e wmr 2130
PapdhPOfi ORI~ sobmmst om0 28
Cogla pormilsy .
Soloniic of MIBISON  mamwin meewn > 203
W%w.w A 9222
mw:? oo W bemerme ol rR
‘Tuke 041 NPBIE murevvemts  mee 2225
s Coov POTY wioere | 2335

(50 ¥8 1181, Juiy. 4, 1974, 38 smended at 43 FB

10485, Feb. 20, 1917 42 FR 3017, Jume 24,1977,

P 54006, Sepv. 31, 1670 44 FR 63083, oct.

. 98, 1980; 46 FR TOLEL,

Nov. 98, 1980; 45 TR 42680, Avg. 74, 198); 48 FR

607, July 8, 196%; 48 mmoo.g‘w.as. 1983t

& PR 39687, Bept «. 1985; 50 45408, Otk

3, 1965, 54 FR. 28147, Sopb. 1, 1969 70 BR
38918, Apr'. X1,5005) ..

subpart Copariiit Administrafion

31821 Tssuonce of permita. ‘
! () No permib mey be issned prior to
the recelpt of & written applicatnon

by §13.4, s tnsorted {nto the official e

of Yhe Burbdu. An Gral or written rep

yogentation of an empioyes of agent of

. the United States Government, OF 2%

abtion of such smployes or agent, ghall

. nob ba oonstaved B8 & pormit unless ib

meets the reguiremants of & permit 28
defined In 50 CFR 1012,

th) Upod recelpt of & ppoperly axer
cuted application for & permis, the Ds-
ractor sball issue the approprists per-
ralt witiess: ' .

(1) The agpficant as heen assesssd 2
civil penalty or convietsd of any orimt-
nel provision of any statute or regule~
‘tlop pelating to the ackivity for which
the appllcablon is filed, if such ssgess-
ment or conviction eviddnoes & lack of
résponmbliivy. .-

@) The applicant has farted to dis-
close material fnfoxmation required, of
hes oade felsa statproents as to auy

application::

material fact. ln connection. with his .

46
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v.5, Hsh and Wildilfe Serv., Interdor

(3. 'The epplioant bas falled to dem~
onstrats a velid justificaton for tha
permit and @ showing of responsibility:

{4) The suthorization requested po-

§13.22 .

ox regulation govermog the permittod
sotivity, Ib.may also mclude any pror
-perinit rovocations ot suspensions,. ox
auy reporis of State or Jooal offfclals,

tentially threatems a wildiife or plent. Tha issulog officer shall: constder all

population, or

. {5) Ths Director ﬂxids tarough fur- and may meke tndependent inquiry or |

ther Inguiry or investigation, or obber-
}vﬁ: thab the npplicant is-nob quali~
o .
(6) Disquolifymg footors. Any' oha of

the {ollowing will aisguallly a person.

from, receiving pormaiis -isswed . uoder
thals part. .

Q) A convicbion, or entry of & ples of
guilty or molo contenders, for 2 felony
violation of the Lacey Aot, the Migra-
tory Bizd Txsaty Adt, or tHe Bald and
Golden; Bagle Proteotion Act tisquall-
fles any such pargon from recsiving or
exercising the privileges of a perrnltb,
unless suh disqualificstion has Letn

expressly waived by the Director in re-

sponse to 2 written petibion. .

{2y Tha, revocation of & permit for-
- reasons fonnd in §1328 ()} of (a)2)

disgualifies any sach pethon feom Ye~

rolevant facts of informatior availabls,

nvashigation to verily joforraation.or
substantiate gualifications sgserted by
the applicant, . .

* {e) Condihons-of wsyance and "aceept-

ceptance. Any permoib putomatically ta~
ocorporates within 113 terms the condi-
tlons and regnirements of sobpart D of
this part snd of any part(s) or Sec-
tion(s) spesifically avthorrzing or gov-
erning tha aotivity for which the per:

fnit (8 Sxsued, as well 35 any othar gox-

ditions deetmed appiopriste and’ Ine
claded on ths face of the permit at the
dtscretion of the Dirsctor.

(2)-Any person accspting apd holding

Enowledges the necssuity for cloge, rog-
dation. and momboring of “the per-
mibbed activity by the Governinent. By

colviny OX exsrCinng bho privilepes of & accepting sach pormit, the' pérmitiee

similar permit for a period of five yoars
from the date of the flual agency Qeci-
ston ou such revogation. '

() The fafluys to pay oy roqeired  bivaty I8 -condnoted at any rapsopable’

{ees O amyessed oosis’ and penalties,

oonseats to and shall allow entry by
agenks  or employees of the Service

uyon premisey where the permitted ac-

hour. Service agents or-sraployess may

+hether or nob, reduced to judgefnent entey siok premijsesvo ipspeoh the 10~
.Bsqualifias such perapn rom cocetving cationi.any ‘bools, records, or permits

or sxeroising the privileges of & parmit

28'loxg 28 such MoOBeyy are owetl, 1o the
United States. This requirernent shall

required tio ba kept by this subchapter
B; and ang wildlife or ylants ¥ept
ander authority of the )

permi
not apply to any alvil psualty pros- (D Term of penmit. Unlass btherwice

sntly subject to adménistrative or J0die

ofial appesl; provided that the pendency period specified on phe fage of the per-

of a colldction ackion brought by the

toib. Sueh period shall, kacluds the ef-

United States or its assignses shall not - fective daba and the date-of explration

constibate an gypeal within the mean-

{ng of this subseotion. o
(&) Ths faliure to subimt timely, ac-
surate, ‘or valid roporly A% yequired

{g) Dental, The ssung ofticer way
deny » permyt to any applicant who
fals to rest the Ilssupnce crl teria sol

forth in this section os X the parvis) or

may disguslify such yerson from re- ° seotlon(s) specifically governng the
osiving or exercisng tho privileges of 2 aotivity for wiich the pefmib 18 ‘re-
yermit as lopg as the deticiency exjats. quested.

() Use of supplemensal rnformution.

(89 R 2161, Jan, ¢, 1974, 55 smendad at i3 X,

The tesuing offioer, S making & deter- 2577, June 34, 1077 &1 TR 30785, July 15, mv?
. mpation mmder tuis subsaction, may 5 FR 3B, Sepy, 14, 1989, 0 FR 16M%-Ant.
us!e ws; tgfghmm ;;uhb).e ‘t:air‘.m is 11,2008 .
relsvan! (-] . i vy NG -] N "
prior conviotion, oF entry of & plea §13.98 Renowsl of pormits. -

of gullty or nolo contanderd, OF assess-
ment of ¢ivil of opiminal pansity for &

¥ Application for renewal. Applicsnts
. foF vegewal] OF & permit must submit a

viclation of any Federal or State taw written sppiication et leset 30 days

q1

ance, (1) Condikions of yssuance and ac- .

a permit under Mhis. subghapter B ac-

medified, & pormjt ts valld durigg the |

S
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prior to the expirution date of the per-
mit. Applicants must certify » the

form required by §13.12(a)(B) that all.

gtatements and informabion in .the
original spplcation rernain .ourrent
and correct, unless previgusly chenged
or porrected. If such information 18 20
Jonger cuxrent o oor:eov,.the'a.ppuca.nt‘
muast provide*corracted fnformabion.

(b Renswal criténe. The Service shell’
jsque & renewal of & parmait if the appll- be

cant meets the criterie for ispusnce in

§15.24(v) and is nov dfgqualified under -

§13.21(0). .

(¢) Continuation of permitted’ ctivity.
Any person holding & valid, renswable
permll, wio has complied with this
séetlon,  may cophnne the detivities
anthorized by the exg!red permit watil
the-Servide, has acted on such person's
apphicasion for renewel; ¢

@) Demal, The. isuing oificer. mey.

deny ronewsl of & permit 40 any appli- - 50

cant who' fals to nyeet the lssusnce ¢ri-
berid det focth: jn §13.21 of tuls paxt, or
fn the 5) or section(s) specifically
governing the potivity for which the
renewal 18 vequested. o

(54 PE.30148, Bept, 14 1986}

$13.28 Ameundment of pexmits

(a) Permities's request. Where Gir
sumstances huve changed 80 thab a per-
mittee desires to bave sy condition of
3¢ permit .racdified, such permittes
must submit & full writien justifica-
tion #nd supporving ipformation in
conformity with this paxt and the path
under which the permit was ispued, |

i) The Service ressrves the right to
amend any.permib for just cansa at duy
time durlng it§ term, VpOD- written
finding of necassity. provided that sny

suoh amendment of & permit issusd,

wder §17.2%b) through (&) or §11,52(b)
vohrougd (&) of.this ‘subohapter shall be
carisistent with the -reqquirements . of
§17.220)5).  (oX& sad (@45 .or

§17.3%0)(6), (o)(B) and (8)(5) of this sutb- -

chapter, respeotively. . ' -
10} Change of name o7 address. A per-
mittes is not required to obbain & new

- permib if thére is a chenge in the logal

{ndividadl or business name, O 11 the
mailing address of the permities. A
permittes. 18 required to notify the
tssang office within 10 ‘calender days
of such change. This proviston does not
authorize axy change m loostion of the

50 SFR Ch. § (10-1-05 Edition)

condast of the permivted activity when
spproval of the Jocation 18 & qualifying
condition of the permib.

(64 ¥R, 38148, Sopt. 14,1889, as amended 2o 64
FR 02711, June 17, 19801 ..

§13.24 Right of succession by certain
persons.

they comply  with the provisions of

paragraphi (b) of ifis seotion. Such per-.

sons ars the following: ,
1) The sarviving spouee, child, ex-

acutor, adminjstrabor, OF otier legal

representative of a geceased )?emitlzea; .

or, .

©) A receiver or trusteo ju bank-
roptey or & couxt designated assignee
T the benefiv of credibors. Lo
¢b) In order to qualify: for the author-
fation provided in vhis section, the
person .or persqns deatring. tO continue
‘tns aotivity shall furnish the pdiims to
tye jsoning officer for endorsement
within 90 deys, from the date the sunc-

cessor hegins ¥o carcy on the activity,
yermits {astied -

(¢y In the case of )

wnder §17.22(0 through (d) or §17.82(b)
throvgh (@) of this supchapter B, She
SNCodEEOr's authorisation wnder the

pormib 18 also subject to B determpina-’

tion by the Serviesbhak: = °
-(1) The “sucoessor meets all of the

qualifications under this pars for hold-

tngapeemnily |
(2) The Successpr 128 provided ade-

quats .written assurances that it wilt

provide sufficlent funding for the con-
gervetion plan of Agreement and will
\mplement the relevant torims ahd con-
ditions of the yermib. ipolnding axny
ontstdnding mipimization and mitiga-
tlon reguirements; and -

(3) The successor hag provided such
othsr jnformation as tue Service deter-
mines is relovant t0 the processing of
tha réquedt.

164 FRA2TLL, Jone 11, 18691

§13.28 ‘Transier of paxmizs nnd' seoPs
of poxmit autho ont.

(@) Except es otherwise provided fo .

i tis seotion. pexrnits issued under
r.l‘ajis part are Bob sransferabla or asaign-
-able. :

48
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(5 Permite feoned wider §17.220%) or,
317 3%(b) of this subchapter B may be
sransferred In whole or {n part through

and the proposed transferes or in the
aase of a deceased permittee, the de-
.ceased permiviee’s lega} representative
and the proposed trausferee, provided
the Bervice determanes that: :

(1) The propossed sransferce meqts all
of the quanficasions under thus part for
holding a permnit;

{3) The proposed cransfergs has pro~
vided adeqoate wristen assursnoes that
{s wihl provide sufficient funding for

the cowservation plan or Agreement

apd will amplenent the relevent terms
and condisions of she permit, jncluding
outstanding minimization énd
mitigation requirements: sud
18), 'The proposed sransferee has pro-’
videdt such other jnformasion’ as .the

Sarvice detsrmines {8 relevant to the'

processing, of the shumissior. .

10y In the case of the transfer-of tands
subjech to an pgresment and permib
fagued wader §17.32%c) ov td) or §17.3% (0
or (4) of this suhohapter B, the Service.
will tranafer. the permit to- the new
ovmer if the new pwner agrees o Wb~
ing to bsoome & yarty to the original *
agreament and psrmib. .

(d) Except as otherwise stated on. the
faoe of the permit, oy persod wno is
ander the direst comtrol of the per-
raibtes, or who js employed by or wnder
conbraot, to" the permittés for purposes
anthorized by the permit, may oarry
oui\;_ the activity snvhorized by the per-
rolte . o

e) Yn the case of pormuts lssued
upder §17.22(bx4d) or §17.320)-( of
this nubchapter to-a Stats or'Jogal §ov-
erpmuntel entity. & persok is under the
airedt conkrol of the permittes where:

(1} The person is under the junsdic-
tion of. the permittes and the permit
provides that such person(s) may oarry
out tha anthrorized activity: or

12 The person has been issued & per-
mit by the governmental entity or has
exeouted & writien snssrument with the
governmental antity, pursuant W0 the
rarms of the implementing ggreement,
{54 ¥R 3211, June 1T, 1649, 29 amended ay 8

. F'R 52676, Sept 30-19,99:69?324092.191&?3.
2004} .

§13.27

§13.‘2§_ Discontinhance of permit activ-
itye .t .

When & permittee, OF ANy BUCCESSOT
to a permittes as provided for by §13.24,
discontinues ackivities authorized by &
perwmis, the’ permitiee shall within 30
calendar days of the discontinnance ¥s-
tum Gie permit to the fesnilg office o~
gether with e wribten gtatemnent sur-
rendering the parmit for’ cancellation.
The permait shall pe desmed vord and
cancellsd upoen its rsgept by - thie
jssuing -office. No rofund of auy fees:
paid for lssusnce of the permit or for

.any other fees ok qoats zssociated with

a pormitted achvity shail be made
when 8 permib is surrendared-for can-
cellation for any reajon prior to the ex-

pel:ml.b. :
{51 FR 38149, Bept. 14, 1846

§13.27 Permit ‘guspension .

(&) Criterlg for suspension. The privi-
leges of exercising some o all of the
permit avithority may be suspended 2b
any timae £ the permittee is nob in
compliahee Wwith., the conditfons of the

 plration date stated b2 the face of the

permit, oF with any appliceble laws or’
Togula

tions governing the conduot of
tu perrmitted wobiviey. The igsuing of-
ficer may also ‘suspand all.or parb of
the privileges authoxized by 2 permit if
the permittee fatls’ to- DAY any fees,
pepajties or conts owad to the Goveri-
ment. Such sugpeusion snall.ramain i

. effgct unbil tho lssuing offioar detar-

mines that the petmittes bas soryested.
tue deflolencles. .

(b) Proceduve for suspension., (1) When
the fssuing officer.believes vhege are
yalid grounds for suspending & permit
the perraittes ghall be notified 1 Wit~
sug of the proposed suapension by cer-
tifled or registered mail. This notice
shall identily the permit to De sus-
pended, the teasonis) for sieh suspen-

‘ufon, tha sobions n80essary to cbrrect

the deficienciss, and indorm tha per-
mittes of the right to objeot to the pro-
posad. susPENNION. Tho lsswing officer
may amend any potice of snapengion at
any tume. .

. (2) Upon receipt of a notice of pro-
posed suspension the pevmittes may
file 2 written objection to the proposed

‘aotion. Suoh cbjection must he 1n Wrat-

ing, must be filea within’ 48 cdlendar

@



§13.28

days of the date of thé notice Of pro-
poea], must stale the reasons why the
permittse ohjects to tie proposed sus-
parision, and may wmeluds supporting
dooumentation. :

(@) A, decision on the sutpension shall
be made within 45

cer ghall nofify the permittee in writ~
{ng of the Service's decision and tns
. resgons thersfors. Thé officer
shall also provids the applicant, with

the information” concerning the right |

to requast Tespnaideration of the deal-
olon wader §13.29 of this part and the
procedurss for requesting reoonsider-.
. abion. . .,
154 FR 30349, Bepti. 14, 1669)
§1328 Permit revocation.
(a) Crileria for revocaiion. A permib

fay be vevoked for any of the fol-
lowing Foas0

ne; - .
. () The psrroistee wiifully violaves .

say Federul or State:statuts ov régula-~
ton, or any Indian tribal law or rege-
tation, or any law Or regulation, of any

foreign country, which fnvolves & vio~.
1ation of the cundivions of the pernls:

ar of the laws on-regulationss governiog,
the Formltted. activiyior

@ Theé-yermiktes fa)]s srighin 60 deys
th norrect deficidnoled that were ¥he

cause'of & permit mmm or

(3) The permittes es disguali-
fed undar §13.21(0) of this paTH; OF,

(4) A changs ocowd i the statubs or
regylsiicn vuthopiziog the parmit that
. probibits the conpinuation of. & rmit

{sued by the Service; or ° :
.8y Molcgpb for permits tssmed under
§2722(5y _ through td)y or BITAUD
Harough (&) of this subchapter, the pop-
Wation(s) of the wiidlife or plant that
{s the sabjech of tha permis deolines to
the extent that continuation of Hie
permitted activity would be detri-
menial to maintenancs or pécovery of
the affebted o) )

pulation. -
{b) Procedurs for ravocation, (1) When

tho 1ssuing officex bstieves there are
valid grovnds for- revoking 2 parmit,
the permittes shall be notitied {n wrlt:
ing of the proposed revocation by cor-
tdled or registered yoail. This notive
sha)) dentify the pormit to ba revokod,
the reasonis) for such rovobation. the
proposed. aispeaifion of the witalife, (
afy, and inform the permittos of the

Aays after she end of -
the objection poriod. The issuing offi-’

50 CFR Ch. | (10-1-05 Ecihion)

nght to object to the proposed TevgdR-
tiom. The {sswng officer may. gmend
any notice of \revow.ion atany bires.

+ {2) Vpon receipt of & nobjes of pro-

posed. révovation the permittes mMay
fito & written ‘obyection to the proposed
action. Such objection must ba in writ-
ing, sy be.flled within 45 Gedendex
gays of the date of the notfce of Pro-
pésal, aust state the reagons why tha

permittee ohjects to the proposed rav- .

ocxtion, and may luelude supporting
dbcugnentation. et

(3) A-decaslon on the revocation shall
b made within 45-days sftor thia onit of

the objfection phriod. The tsauing offt- .

ger onall notify the permibtee In wEAt-
tng of the Service's dociston and-the
reasons vharaford; together with tbe In-
formation conqernily the right to ro-
guest and the procedores for raquesting
regonsideation. . '
{4y Unlens & permittes files & tingely
reguess for reconstieration, sy wid-
1ifs held under aubhorits. of &, perxib
that is reyoled xaust be digposed of W
accordance - with instructions of the
{ssuing. offtoer. 1L & permittes files 2
timely request for reconatderation of &
proposed revocatien, sush ‘permittes
may Tetalx possession of any wildlife
nald under auvborlby. of the poxmib
anti), el disposition of the apnesal
Procoss. .

50 ¥R 38140, Hept, 1, 1960, 58 wamoridled ¥ %
FR 49111, June 1T, o083

§18.29. Raview prooodiiress .
() Reguest Jor reconsideration. ARY

_person may request reconmderation of-
an gotion Wnder this part if thet person |

{2) An applloatt for renowal who' hes
pacejved writtes gotics that & renew
{s-dénfed:

(3) A permitbes who has » permit
amended, suspended, or raviiced, ox-
cept for, those aotions which &re to-
fuired by ohenges i gtatntes or regu-
lations, or are emergency ohanges of
1imited applicaliflity for which an oXpi-
ratiop fate 1& ant within 80 dsys of the
perrait chiangss or

(9 A& permittes who hes 3 parmub
fssned or renewsd but has not been

80
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granted authortvy by the permil bo per- dressed, and the procedurss for making
Yorna all sctivities requestad in the ap- snappesl. . .
pliontion, except when the sctivity re- () Appeal. A person who has received
guested {s one for which. there is no ox adverse declsion following subrais~
Tawful anthorivy to fsene a3 permats sion of a request for recongideration
by Mathod of requesting reconmder- ey stbmit s wrltten appest to the Re-
ation.. Any porson requesting reconsid-  £10Ral Dirsctor for the region m which
aration of an aoction under tals part bhe lsuing office s located, or YO the
must corsply wbh vhe following & Director for oflices whichh report a-
terial . rectly to the Director. An’appeal must
(1) Ang regnest for recopmideration 08 suwinivted withun 45 days, of the date
raust b8 in writwg, signéld by the per- of the notificatson of the decision:on
gon requesting recopsideration oF ny the reghest for reconsidevation,, The
the Jegsl repressntative of that pozrdon, syppeal ‘shall state the veason(s) . sid
and must bs submitted to thé lsswing  iaswe(s) upon which the appeal s bhased
officer. . X . end mey conbaln gy sdditionsl evi-
(2) The request for -reconsideration asncs or arguments to suppory the ap-
must be racelved by (e lesuing officer _Deal , C.e . )
within 46 calendar days of the date of (D) Dedinon on appeal. (1) Bofors & de-
otifioation of the declsion for which asfon is mede. conserning” the'appeal
reconsideration i being reguasted., the apyellant mey progent oral argu-
13) ‘The reguest for raconmderation - pronts before the Roglonal Dlrector or
shall state the decision for wiich re- ¥he Director, #8 appropriste, 1f such of-

copsiderstion is bewg roguaested and fieial’ Judges. oral argumentd ore DEG

shall state.the reason(s) for tha recon- omsary to clarify issuss raissd in the
gidevstion, including presenting any wiitten vecord, :
new infoeraetion or faols pertinent to (2) The Sorvice sl notfy the appsl-
the 1scup(s) raimed by the veguest for ant in wnbtog of s Aeoiston witkan 35
roconsideranon. N ‘calendax dzys of reosipt of the appeal,
(4)+ The :vequest for revopsideration Wniess exbended for §o0d cause'and the
shall confiin 2 perificetaon D wb- eppellantnotifed of the extension.
staytially the aame fomm aw vass pro- @& The decislon of the Reégional Di-
vided by §18.13(2)(8). U a reguest for ya- tenbor or the Disector shall constitute

" consideration doed nob 'contaln sach  the final adminlatretive daciafon of the

mﬁmﬁm;i ‘a‘g 1;, s;%m s-{;gm)% Depactment of the Interior.
appropriate, b and. 3 195
w ’,3‘:;’ w o u'?; m’:%g““ ’3‘3 {51 FR 35249, Sept. 14, 1988}

given. n notice of the nee ) DG
submib the certification within 15 cad- ° Subjpert onditions
ong,ttvn ?hy;ﬁ l‘as&o:?n tgh submit gs’:‘gg-: §1341 . Eumane conditions. -
oal re ¢ reques 'Y 3
. Any live wildlid posseaned under a
m:g" as insufficient In form 204  pemmit-must be mzntained. nnder hue
" (c) Inquiry by the Service, qme-Servics TR0 and healthiul conditions.
may fnstituwe & gepRrata inquicy to (54 FR F9160, Sept. I, 1989}
- the miabter under copsidaration. - 1842
%) Determmation of gvant or dendl of § Permits oo spepific. .
@ vequest for reconmderation. The tseitng  The suthorzations on the fase of &

ofticer shall potify the permities ofthe permit toah seb forth gpecific vimes, .

@arvice's dbcipion withio 45 days of the dates, places, methods of taking or,car~
recsipt of .tho pequest for reconsider~ TYINE’ out ths pemmatied Actvatles,
atlon. This notificavion chall be In’ pumbers and kinds of wilalife or
writing, shall staso the roasons for the  plnnts. Jotation of activity, afd asgool~

deoiston, and shall comtain 2 desorip- ated aotivities that must be cexzied -

tion of the evidence which was relled out; descrive cervadn, oircamnsoribed
upon by the, lsswng offtosr. The potifi- transastionst or othepwise allow @ spe-
cation shall also provide nformatbibn  oifically tmited matter. ars o be
concerning the vight ¥ appeal, the offi-  trictly Interpreted and will not be in-
ofal. to whom an appeal may ve ad- terpreted to permit similar ov relabved

51
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§13.43

raaters outside the scope of strict oon-
struchion. :
£10 B 16370, Ape 11, 2008)
§13.43 Altexation of permiia
Parmibs shall nob be pltored, oramed,

50 CFR Ch, | (10-1-06 Bdiion)
matntssosd for five years from the date
of expiration of the permit.

2 ¥2 6L, Jan. 4. 1973, is amended 2y 42 PR’
307, June 24, T 54 TR 23150, Sept 14, 1989}

§1347 Insphetion soquixement-

or mutilsted, aud any permit whioh® Any person holomg & perat ander

nas been altersd, erased.’or matated
sha)} tmmedistely havame invalid, Un-
Jess specifically permitted on the fane
thereof, 1o permit hall ba coprad, nor
ahall ahy copy of & permit fssued, porr
suant o tiis “snbchapter B be aly-
played, offarsd for inspection, or other-
wise wged for any officia}l yurpose for
wiich Fhe permit wes jspued,

$13.44 Disglay of perslt.

Any permuit issusd .undex this paxt’
ghsll be displayed for mspsction upen
reques} to the Dirsctor OF his ageal, or
to any other person relyipg vpen its
sxistence.

§1346 "Fiilag of reporis. .
Pormityess may bé required to fle
roports ol the’ activibios copduoctéd
under the permit. "Any suoh, reporvd
shall: be flled not later than Hparch 31
fo7 the preciding salendsr ‘yoay ending
Deceraber 81, or any poriton vhsreof,
anring which @ gerinil was {n force, un-
188 the vegulations of this sabchapter
B or ths provisions’of the permit so6
forth obhey reporting tegv{reqtents.

§1346 Maintenanocs of records.

¥rom the date of issnance of tha per-
mif, the permittea shall maintain coin-
piets sad acoursts secoris Of pUY Wk~
ing, possessiod, trausportation, sale,
purchass. barter. exportation, oF im-
poekation of plants obtained from the
wid (exoluding gabds) or wildlife puria-
ant to svch permit. Such reoords shall
bs kept ourrenb and shall inolude
anmes and sddresdes of persons

.

with
whom, any plant obtrined Srom the wild.
(exoluding Sedds) oF wildlifa bes been -

purchased, sold, barbered, or otherwisa
tronsforred, nud the date of such trans-
sction, snd such other infoymation as
may he roquired or ap] ropriats. Such
records sball be 1eglibly written or r&-
+ preducible in Boglish and ghall be

this swbchapter B shiall silow the Di-
pector's agent o enyar hig premises ab
sny reasonabls pour to inspect asy

wildiife oxr plant Beld or o lospect, .

sudit. or copy eay permaity, books, or
records regpired to be K¥ept by regula~
tfons of bhis subchapter B.. .

(38 FR. 1162, Jax, 4, 1974, 83 amended 2t 42 FR
3BT June M, 1677)

" §1348 Com  with-eonditfons of
8«:8 o plisnce o '

Any person holding & permt uonder
subabapter B and Ry person 2QUing
wnder anthority of such permit must
comply wish all sondisions of the per-
mit and with all appilicable laws and
regulations governlug’ the pemmited
ackivity. ’ : .

{56 B 38150, Sopt. 14, 10992

§1340 Surrender of permit: .
Any person holding 2 petwpis vnder

subohepter B shal} surrender such. per-
mit to the isshing offickr upexn noWift- .

. cation thet this permit has beon sus-
gended or revoked by the Bervics, aptt
). appesd procedurss hive beem ox-
nausted. ' .- :

{64 Fi 38160, Pept. 14,2959

" 31850, J"ucc'epmnee. of Mability.

HExcept as otherwise Timitsd In thé
oass of permiLs dsserbed in §13.25(8)
- any parson Holting & ‘permit uadex this
oha) B agenmes all Hability and
respopaibility for tus conduct of'any
activity conduoted under the authority
of such pormit. - .

(54 FR 32121, Juns 1% 3580}
" PART 14~-IMPORTATION, EXPOR-
TATION, AND RANSPORTATION
OF WILDUFE

. sulipas A—~Intioduction .

Ser.
"y Purpose of ragulations
143 B8chpe of repiations.
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$60—58 FR 59177, Noverber 16, 0.
564~69 PR 60556; Navembex 35 1904,
58559 PR 62352; December @6, 1904, |
$67—59 IR 04623; Deowsnber 15, 1984
57060 FR 6); January 3, 1983
7280 FR 3562; Januacy 18, AR5,
57660 FR. 6684; Februaxy 3, 1996,
1040 FR 12405; March 7, 1995,
631—-61 ¥R 10897 diavch 19, 1698,
83461 $R 3058; June 19, 1936
S85-61 BN ﬂm: August, 1996,
337.-61 FR 42186; Angust 21, 1985,
§89--8). 'R 52384 Ostobex 7,986
5pg-8% ¥ 63018; Ootover 10, 193,
5011 B'R 53107; Oakober 10. 1906,
$93~6L PR 53123; October 10, 1998,
59351 TR 53130; Octover 19, 1906,
5948, B §2137; Ootdbar 10, 1936,
69561 FR 3152 O6tober 10,1995
. 596~-81 PR §47358; October 18, 1986,
6749'7; December 23, 1998,
60062 T 388; Junuary 6, 1997,
0163 ¥R, 1647; Jangory 10, 1957
§03--82 FR 1684; Jannary 13. 1997,
60682 FR -usai Joxaary 29, 1
20342 PR, 65615 Pebruary 6. 1937,
* §11-5¢ 7R 143515 March 25, 1997
16—-G62 PR 81748; June L1 1997

. 51962 FB. 33037; June 18,1997 ",

62063 FR. 38373, June 18, 1957
B3-BFR mm t July 33,1987
82603 PR 84607; October 22, 3991
sa1~42 B R 61925, Movembioy 20, 39T,
83563 FR.19049; Aprsl 22, 1900,
84083 FR. 23135 Angosy 2. 198,
4143 FR 14504 August 20, 1998
é13-63 TR 49034; Sephornbsr 14, 1898,
4253 PR 4002); Soptamber 14,1938,
$47-83 B §3615; Ootobek 8, 1980,
§43—63 ¥R B4070; Qotoher 13, igg:.

4

64 DR.2830% May 26,1999 '
666—64 B, 483%3; Soptembox 3, 3083
€67--8¢ FX 585005 Octobex W, 1999,
g5h--54 KK 56508t Qctober 20, 1999,
8154 PR 63752: Novambor 22 1969,
€17-66 TR §9203: Devemnber 10, 1899,
§13-64 FI2. 71687, Decesber 22, 3509, -
#1465 FR 98751 Jaxusry 25, 2000
#1968 PR 3890 January 25, 2000.
50165 PR 4163 Txnuary 2. 2000
68305 F'R 6215; Fabraryy 3, 2000.
84—60 TR §332; Fabrunry 9. 2000.
88565 FR TI64 February 18, 2000..
3365 FR JABRT; Maxoh 20, 2000
§50—68 ¥R 148002 March 30, %00.
0165 FR 14697; March 20, 2000
70485 FR 62810t Octobey 18, 2000
70388 FR 27908; May 2. 201,
71165 VR 49567; Séprember 2, 2001,
7)3--66 TR $1800: October 10. 2001,

&0 CER Ch, | (10-1-06 Eciition)

75057 FR 1368; Januoxy 14, 2002. -
12167 PR, S125; Taouary 33, 2002,
723361 FR 5625; February b, 2002,
12367 PR 11449; Maroh A4, 2003,
§21—57 FR 44383 JWy 2.

73367 PR 68016; November 7, 2002,
73668 TR 16508; Aprtl 8, 2003 .
78968 PR 533¢4; October 15, 2002,
733—69 FR. 16606, Apell 8, 004

EpITaRIaL NO¥E, 1. For FEDERAL REQISTLR
citations affeoving the table m §LT.X2D), des
the Llating above.

Eotropial NOTE & For FRDERAL REGISTER,
cttations effecting §17.12, 308 thye XLiat of OFR

. Sactions Affuoted, Whith sppeszy In the

Finding Afds ssction of thé priated volume
and on GPO Access.

subpart C-'-En_donga;'ed Wildiite

§1731 Prohibittoms, - -

(2) Exdept as provided In anbpart & of
this part, or undsr permits issued pur~

suinb, to §1T.23 or §17.23; it ls valawial |
for any’ person, subject o the jurisdic~

tion of the Parted States.to commit, to
abtempt to commit, o solclt apother
to commit or v oduse Vo.be com-
mitted, any ol the aots descrived in
peragraphh (b) throngh (D) of thin aeo-
tii;,n i Tegard to any endsugered wila-
1ifb. . .
() Import or export. Ib ts nunlawiol to
smpory or to expord Aoy sndasgersd
wildlifs, Ang shipment 1. seanslt
through the United.States 18 20 Smpor-
tation and aAn exportation, whether or
not it has sntered the country £op cus-
voras pnrpoags. . ©

te) Take. (1) It {8 anlawiul to tdlke on-
ddhgered wiidlifo within the Unitad
Eratoes, within the terriborial sea of the

Onited Stabes, or upoes the nigh seas.’

The high seas shall be all 'waters beas
of. the territorial sss of the
United Staves, axcept watars officlally
rosogmuzed by the United States ad the'
rorntvoris) ses: of anotpelr countyy,
uodier internavional law. .
@) Notwithstanding' pareguaph [[5[0h)
of this gestion, any person, may talze
eplangered wildlife in-dsfense of his
own Hfe or the Mves of others, - - .
(8} Notwithstending paragraph (o)1)
of this seotion, suy employae, or agent
of the Service, any otfier Federal Jand
management agency, the National Ms~
rine Fitherivs Secvice, or b State -con~
gervation agency, who s designated by
s sgency HOr sush poxposes, MRY.

" 8




§17.22

jimnited taking, aud an tmporb pepmit is
{gsued under §17.22

{v) Any permaneut exports of suoh
spebiraens meet the regiirements of
paragraph (&)%) of tlus peotion; dnd

(vi) Baoh person claiming the benetld
of the exception in pasegraph (§3(1) of
this .sectlon muast alntain accurate
written records of activitias, inoluding
pirthe, deaths afd transfers ot spect-
mena, and make thoss records goees-
gihle to Service agentd for Inspection
at ressonsble hours 88 st forth In
§§18.45 and 18.47., ) ,

() U.S. coptive-bred scumsar-horned
oryz, addax, ond dome gazelle, Notwith-
standing paragraphs (), (Sh (&), and ¢f)
of this faction, sny Persod subjsut to
tbs jurisdtotion -of the Upited States
yoey tuke; export or re-import, deliver,
veceive; caxry, ‘traunspart orf ship in
snterstate or forelgm sommerce, in the
conras of & conpmerdlal acsivitys or séll
or otfer for sele in inbextate of forsign
gommercs Jve. wildille, including &m-
bryos end: gataetes, and aport-nunted
trophies of soymtarchorned oryx (OQryx
Zammah), addax (Addax nosomaculatush,
and deina gazelle (Gazelle dane} Pro-
et . e

‘¢13.he purpose of such attavity Is aue
sogiated with the management or
teazister of live wildlife, including en-
bryes and gambeted, or sport bunting in
a manner that contributes o increns~
ing or swabain captive nymbars or %o
gto;wnbiu refntroduction to, range coul-

L .
‘12) The specimon wWas captive-bred,
. agoordance with §178. .witain the

Ualted Statesy

) Al live spsotmsni of that species

held by the oaptive-Ureeding operatlon
ste my {0 & manner that pravents
pybridization of the specles: or sib-
species. - .

(&) AN live specimens of that species
held by ths oaptive-bresding. operation
are managed in & Ipapmer thab Tain-
tafps genetio diveraty. R

(5), Any export of or forsign <O~
mexce in & speciman meets the reguire-
mente of paragraph {g)t4> of vhis age-
Yon, as woll as parts 13, M. and 23 of
this chapter: .

(6 Bach specimen. to D8 re-imported

15 uniquely 1dentified by o tattoo or
other mesns that is reported om the

* §0 CFR Ch, 1 (10-1-06 Edition)

documentation required under paxa-
graph (b)) of this ssction: and |

Ty Bach porzol claiming the Leneflt
of the exception of this paragraph.(h)
mugt maintas accurape  wrikten
‘yacords of activities, inoluding bicths,

able Bours gop forth Iz §313.48 and 13.47
of tats chapter. ) P
. (8) The & huntal traphy congists

of. 28w Or tauned parts. such as bones.,

* yaiz, hesd, hide, hooves. horng, moab,:
-skudl, £ug, taxidérmisd head, shoulder,

or full hody mouns. of A gpeoimen thab
.was taken by the hunter during 2 sport
yant for pergonal use. It does not in-
clude erficles mads ivom. & trophy.
such as worked, . manufactured,. or
handforadt ftems for Uge 88 clothing,
ourlos, ormamentation. jewelty, or
othor utilitarian lbems for commercial
purposes. © . o
[40-FR 44415, Sopt. 26 1975, 8 sraended ab 40
Soet 59400, fov, 18, 1915; 44 PR 19226, May 1L,
sot0; 44 FX 31380, May a), 197k 45 FR 81007,
Sapt. 17, 1978: 58 FR 66575, e 21, 19%0; 68 PR
18640, Bept, 11, 1998, 68 FR- 2910, Jan., 22, 2003;
§ PR 53136, Oct. 21, 20370 FR 52518, Sept.2,

$1798 Permits for peientific purpoees,
" ephangement of agation o sur-
vival, ox for cigen al taking.. .

Upon raoeipt of & complete apulice~
tion, the Director may jasuo 4, permit
suthorizing any activity othorwise pro-
nidbited by §17.21 o apgordance with
the isguanoe oxieria of this sectlon, for
seientifio purporss, for enhancing the

ation or survivel, ok for the mei-

dental taking of pndansmd wildlife.
Such permits miay aubhorize & single
transac a gares of transactions, O
5 number.of activities over a specific
period of time. (Ree §17.22 for permits
for threatensd specien,) Tha Direcror
shall publisk, notoe in the FEDERAL
of eavh syplionsion for i pers

mit thist 1a made undoer this aection.
Fach novioe abinll invive the submission
from l&t:tastad parties, within 30 days
after the date of the notios, of written
data, views, or arpuraenis with respact
to the spplication. The 30-day poriod
may te waived by the Director In on
omergancy sitwation where the Jifs or
. health of an endengered anloaal is
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threatened and .o roasonavle alter-’

native is availeble to .the applicant.
Nobtos of any suoh waiver ahall Ye pub~
lished 1n the FEDERAL REGISTER within

10 days following lasuance of the per-:

mib. .

(a)(1) Application requirements for per-
mits for scientific purposes or Jor.the gn-
hancement of propagasion or. survfval., 8.

person wishing to get & poxmit for an
activity probibited by §17.31 submits

an application for activifies tuder this
paragraph, The Servige providées ¥orm
$.200 for the application to which all of
the following zoust be atbained:
(f) The common and solentific names
. of the speoles gought to the coversd by
the pormit; as well 23 the aumber, _ge.
and sex of suoh species, and the acbiy-
ity sought to be, authorized (such 03
tnking, exportiog, seling 1 Interstote
commerdce); .

G5 A statement as to whether, st the

time of application, the wilglife sought’
o be coversd by the permit (a) fs stin-

in the wild. (B) has slragdy bLeen re-
moved from the wild, or {0} was born in
oapbivity: . ' .

{111y, A. resume of thie applicant’s ‘ot~
tempts to-obtein the wildiife gsought o
be covered by the permnib in & meaner
which would not couse the death or re-
movat from the wild of sach wildiife;

. (vY If the wildlife sought o be coy-
ared by the permit hoa already boox re-
moved fxom vhe wild, the. country snd
plaos’ whors such resoval occurred;. if
the wildlifs gought to be covered by the
_permit was born in captiviby, vhe coun-
gymand plage where such wildlife was
. . .

(v) B ocdmplete desoription and ad-.

drens of the institusion or other facil~
ity where the wildlife sought to be gov-
eved by the permait will be used, ‘diz~
played, oz malatained;

(i) If the applicand seeks to bave

Yive wildlife covered by the permit, &

compiets desoription, metuding photo-
graphs or diagrams, of the ‘facilities to
house and/or care Lor the wnidlife and &
pesume of the experience of those pelr
son who will be caring for the wildlife;

(vil) A fall staternont of the peasons
why the applicant {5 justified in ob«

taining o permut inoluding the details '

* of the activities sought .to be suthor
15ed by the permit; )

§17.22

\wiily'I{ the applostion is for the pur-
pose of enhancsmnent of propegation, 2
statemont of the epplicent's wilhng-
ness to, particlpats in a.¢oaperative

breeding program ‘and to maintain or
contribuge data to 2 svudhook: ?

. -(dy fssuamee criterla. Upon racsiving

an apptcaiion compyleted in accordanes
with p b (@) of this sectiont,
the Diregtor Wil dscide whather o 0ot
& permit should be ssgupd. D malkdis
this dectsion, the Directon shall oon-
dder, tn addition to the ganeral ord-
3orin In §13:21(b) of this aubohaptex, the
following faotors: © ot .
) Whather the purposs for which the
permit 1s zeguired’is adequate to jus-
tily romoving from the wild oy pller-
wise cnanging the gatus-of the wildlife
sought to bg covered by the permib; .-
(1) 'Theprobable airect and indirect
effect which istuing the permit would
have on vhe'wild papulations of the
wildlife sought $o be codered. by the
pormity . . . B
(i) Whether the permmib, $f tssusd,
would in sny wa¥. dirgotly or indl-
reatly, conflict with any ‘kmown pros
gram fntended to snhangs the survival
probabilities of the, popwlation from
which the wildlife songht £o be covered
by the permib was or:would be Te-
moved; . , . '
(tv). Whether the parpose for which
the permit is required would be Hikely
4o rodiacs the thrsat of uxtiotion face

tag the species of wildlife songht to bs

covarsd, by the permity - .
(v) The opinions or views-of Belentishs
or other horsons or organizkiions hav-

. ing sxpertise goncerning the whidilfs or

other puatters germene to khe applica-
tion; and
tviy Waether the expertise, facilities,

. or other resourees avallable to the B

plicent appear adequate 0 sucoassful
sccomplish the ohjectives stated.in vhe
application. .
(@) parmit conditiond, Io agtition to
tuo goneral conditions et forth in part
18 of this .subchapter. avery permib
jstued under, this paragraph shall be
subject to tha spootal condition thet
the esoxpe of living wildlie covered by
the permit shell be immediately re-
ported to the Service office Gesigneted
{n the permit: : .

(4} Duration of panmits. The duration
of permits issned under this parsgraph

8



§17.22

shall be designated on the face of the
permit,

b)(2) Application mzuz;'unem for per-’

mits for weidensal toking. & Yorson wish-
ing to get a permit for an activity pro-,
bibited By §19,21(c) submits an appiico-
tion for activities: under this pera~

yh. The Servide provides Form 3-200
for the application to which all of the

tollowing muat be sttacheds - .

Iy A completd description of the ac-
sivity sbught to be puthorized;, .

(11} The common'and scientific names
of the spevias sought to be oovexed by
the pormit, as well as thé 0UIBHOAry 386,
sud s6% of such apevies, i Known:
n(in) A congervation play tnb spoct-

es: - . . .

(A) The trapect thet will likely Tesolt
from-syoh taking; L

(B) Whast stops the appiloant will
take to mmonitor, minimize, avd miti-
gate ‘suph impacts, the funding that
will be available to Implement such
steps, and the yrocedures to ba.used to
dea] with unforesden ciroumstances: °

(G) Whes alternative actions to-such
taking the aspplicant considered end
the reasons why such alberustives are
- pot.groposed o be utilived; and .

(D) Such othex measuxes that t1e Di-
rector joay require as being neoessary
or appropriate for puryoses of the plan;

(3 Jssuonics oriteria. (1) Dpon revelving
ax npplmplon.oomp'msd in agoordaace
with paragraph (OY(1).of this soction,
thse Dirsctoxr will detide whether or 00b
& permdb should be iasned. The Direotor
shall consider the géneral iasuance orl-
terls in £18.21(D) of bhis subohapter, ex-
cept; for §13.81(b)(4), and shall lssue tho
permit I he or she finds thatb

(A} The taking will be incidental:

(B) The applcant will, to vhe max-
tmun extent practicable, mimmize and
mibigate the impeicts of such taldngs:

(0) Ths applicsnt will snsurs that
adequats fanding for the 'gonservation
plan and procedures o doa) Wwith un-
foresokn oiroumstances will be 'pro-
videdt .

- (D) The taking will not appreciably
reduce the ifkelihood of tha surnval
and recovery of the species in the wilds
tB) The mepsurss, if any, reqursd
undsr h (LOUNDY af this
seation will be met: and .

50 CFR Ch. | (10-1-08 Edlfion)

.(F) He or she has recelved sach other -

asswraucss as he or she may require
that the plan will be implemented. |

1) In makisg his or her deoision, the.

Director shall also copsider the anticl-
pated duration and geographio scope of
the applicaniy's planned activities, in<
aluding the. amovns of 1istad speocies

habites that is invoived and the degres’

to which lsted epecies and thelr hebi-
tats ars nifected. T .
(@) Permit conditions. 1n addition to
the gehieral conditions set fotth in pact
12 of ibls subchbapter. avery - permib
jssued under this paregraph shall con-
tasn sach terms and conditions as the
Dixector desms NECESSATY O APPIO-
priate to carry pub the parposss of the
; i and gonsorvation plan in-

oluding, but no nm\i:i:g to, miopjtorioy .

and . reporting* xsquirements aamed
neceshary, Tor -defermining whether
such- tarms and conditions, axe ‘belng
The Diteqbof shall roly.
wpon existing yoporting peguirsments
te the maximum extent pravtioable.

4) Duration of . e duration

“‘of permiks issued under this pavagraph
ghall bia suffiglent to provife adegnate .
, assurances ty the permittes Lo commit

fanding necessary Jor. the activities au-
thorized by the permit, {ncluding con-
sorvaﬁog.aoﬁviﬁes .and land uee re-
strictiods, In detsrminiog the durntion

.of & permit, the Director ahall coxmider

the duration of the planned activities,

_ a5 well ag the possible positive and neg-
- atilve effeqts assoolated with permite of .

the proposéd duration on 1isted species,
nclnding the extent to which ths ¢ou-~

servation plan will enharice the habitat

of 1isted specles and ircresse the Tong-~
torm snxvivability of such spacies,
(5) Assurances provided to permittes n

case of chonged o7 ‘wnforeseen  cir-.

cumpstances. The assurapces ln this
parsgraph (bX6) apply only %o - inot-
dental take permite’ {jaaued in acoord-
ance with paragraph (B(2) iof o;is 8§80

only with raspect to apecies adagnately
sovered by Uthe oopservation ples,
Thane 455Urances sannot be provided to
Federal agonoies, This rale does 1ot
apply to incidentsl take pormite fsaned

. praoy to Maerch 25, 1908, The as8UrANCE

provided 1o fncidental teke permits
isshed prior to March 25, 1998 remain 1n
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offact., and thoss peimits wiit not be re-"’
vizad 88 & resblt of this rulemaking,

(1) Changed cirgumsiguees providd Jot
wn the plan. 18 additional copservation
and mifigation rneasures arve deetned
necessary to respond ‘to cheageg, ofe-

. cumstances abd wexe provided for In

the plan's aperabing conservakion pro-

. gram, the permuttes wiil implement

the meagures specified in the plan.
(11} Changed arewnslancss not prowded |
Jor . the plon. I additional sonsexve-

Yon and misigablon wmengures . 8L¢

desmed nocessary to respond GO
changed CirouMSLARI0S and such Weds-
ares were zot providad for in the plan's
operating’ conservation _yprogram,. the
Director will not zequipd any conserva-
tion and mitigation measurds in addi~
vion bo those provided for in the plan

- without the consenv of the permitise,

provided the pian 18 bekng properly fm-
plemented,. : .
G4y Unjoreseen ciroumstancss. (A) In-

* pegotiating unforesecn ofrcumstances.

the Dirgcter will not requite the som-

rostriotions on the usé of Jand, waber,
of othel 'nhtural resources beyond, the
tevel otherwise agreed hpon for the spe-
cles covered by the congervation plsa
without the consent of the parmitiee,,
(8) Ir additionsl vonservasion and
hitigation mersures are dgpmed nec~
essary to raspond to unforessen oir-

. ounistances. the Director may require

additional measures of the perouittae
whera the' gonaervation plan s belng
properly lmplemented, bup only if such
measures.ace Hinfted t0, madifipations
wthinh conservad hebltat aress, £ eny,
or to the conservabtion plan's operatiog
consexvation program for the aifacted
specses, and maintein the oxiginel-
terms Of tie consexvation plan to the
mexsam, axteny possible Adaitional
congervation and mitigation measures
will not Involve the commitmens of ad-
dttional Innd, water or financisl .come
penisation or additionsd restrictions on
the use of land, water. or gther natural
resouyoes otherwied available for devel-
opsmont or use undor the ortginal toxmms
of tha oconzervation plan without the
congsat of the permittes.

(C) ‘Fhe Diractor will have the burden
of demonstrating thab unforsseen oir-
cumstances exist, using the bost sc~

§i17.22

entitlc ad commescial data aveilable,
fMhese findiogs mMus ba clearly Aocu-
mented axd based upon reliable tach-

picat information regarding the status '

and habitat reguixerdents of ths af-
focted species. The Director -will con-
sider, bub zot he Urited 0. tus fol--
Jowing factora: .

(1) Sige of the current rangs of the af~
fected species: e ’

{(2) Parcenvage of raugs adversely af
fested by the conservation plan; .

(3) Pereentage of vangs conserved by
the conservation plan;

&) Boologlonl significance of that
portion of the Tange affdcted by, the
conpervatiom plans ' .

15) Leval of knowledge about the af
fectod species and ‘the degree .of spact-’
ficivy of the spacles’ eonservation pro-
gram under the oonsarvation plan; and

6y Whother fellure: to adopt. addi-
tional conservabion measurss wonld xp-

_yreciably reduce the Hkellhood of sur-

vival and recovery of the ‘affectsd 3pd-~

' eies in the wild.

{6) Nothing in this :ulu'win Yo 008~
atrued to Jinifs or constiain the Direc-
tor, any Fedoral, Stwun, 1ocal, or Tribal

govermment agepcy, or & privats enti- -

ty, from taking additionad actions &%
1ts own, expense to.protecs of conssrve

o species incldded na 'copéerva-tan .

tan. . .

(7 ‘Discpntinuance of permit activity.
Notwithetanding tba provisions
§13.28 of this sqhohapter, ‘& permitise
uader this paragraph (b) remains re-
sponsible for &nY outstanding mini-
mization snd mitigntion medsures 8-
qurad under the terns of the permit
for take thak Docurs priox Yo surrander
of the psrmub agd suoh minimization
and mitigation MeasIres a3 way be re-
quirs pursuent to the terminntion
provistons of an implomenting agres-
ment. _habltq.t conkervation plan, or
permit sven dlter surrendering the per-

FAIt to the Service pursuant to §13.28 of '

this subchaptar. The permib shall bs
dosmed canceled only uponr & deter-
mmation by the Service that suoh
munimitavion end mitigation measures,
bave been fmplemented. Upon ‘sur-
render of the permit, no- farther take
.shall ba anthorized under the teymns of
the surrendered pertalt.

91



s

(8) Cntéﬁa for revocation. A permib
issued under paragraph ) of this sec~
tion may nob be revoked v any reason

sxoept thoge set forth- In §13.28(a)(3)

throngh (4) of this subchapter or anless
. cookinuation of the permitted activity
_wduld he inconaistend with the cri~,
texlon. set forth in 16 . U.8.C.
- 1530{a)2XBYIv) snd the jnconsistency
bas not been xornedied. ¢ :
(o)1) Applicution requirements jor per-
mits for the enhancsment of murvival.
through Safe Harbor Apreemanis. The ap~
plicent must submit on appliortion for
s permiy wnder this paragraph (o) £O
the appropilate Regional pirector, v.8.

. Pish and Wildlife Sorvioe; for the -Re-

swn whire the appticant residos or
. whoge the proposed activivy i8 ho. ooohl
{for. approgriate addresnes, 398 &% OFR
10.22), i the applicant wishes to engage
in any aotivity proutuited by §17.21.
The epplicant most aubmis an official
gervice application form (3-200,54) that*
. nolndes the following tnformation:

(1) The comtrdon aud sclentafic nemas
of the Nsted s voles' for which the ap-
plloant regquests jncidental teks an-
thorjzation; = - y .

11y A description, of how tncdantad
take of the Msted spscies pursusnt O
. the Bafe Hutbor Agresruent i Jikely O
ocour, both a8 2 teswiv' of managoment
activities and as a reswls of the tetwrn
o baseline; and s, ,
(lit) A Safe Harbor Agraoment thab
complies with the regrrements of the
Safe Msrbor policy. availavie froxs the

Sarvies. '
(%) Issuonce criteria. Upon- receiving
an application complsted in accordsnce
with paragraph (o)D) of this. section,
the Difector will decils whather or not’

to fwsng & permit. The Dizector shall-

fn §13.21(W) of this subchapter, e20eps,
for §13.21b)9), and may issun the par-
mit if he or she Lnds: d
). The tele will Do jnoients) to aw
otherwise lawiul astavity and will be in
acuordance with the terms of the Safe
Harbor Agreements
(i) Thie tmplementatiois, of the Sekms
of the Sale Hatbor Agreement IS rea-
souably expsoted to provide 2 net con-~
ssrvation bepeflt w the affeatad Iistad
spectes by conteibsing to the recovery
of 1isted specios tooluded ta vhe permit,
.ond the Safe Havbor.Agresment other-

50 CFR Ch. | (10-1-96 Edition)

wise complies with the  Sdéfe *Harbor
policy aveliable from the Service;

(fi8) The prohable direct and todirect
effects of apy avthorized take will not
apprecisbly redoce the lkelihgod of
survival end yecovery in the wia of
any listéd spociesd . .

(iv) Implomentation of the terms of
the Sale Harbor Agregment s con-
sistent with spplicadlo Faderal, State,
and Trikal laws and rogiatiods;, -

() Iroplementatipn of the terms o
the Safe Harbor Apresment will not be
in confiiet with sny apgoing, conserva~
tioh Or recovery programs for listed,

.spacies covered by the permil; and

(vi)- The applicant hag shown Capa~
bty for and sommitmaeny vo lraple-
menting all’ of the terms of the Sale
Harhor Agreeroent. .

. (3) Permit condifions, I sddision to
any, applicable geperal’ permit condl-
tiony set forth in pert 13 of vhis pub-
- chgpter, ovary permiy {smed undar this
paragraph (0} ls subjegt to the- fol-
fowing Spedlal condlitions:

() A requirement for. the pactict-

pating property owner %0 notify the
Seorvice of'any transfor, of lands subjsot
%o w Safa Harbor Agreements .

* (#§) When apgropriate, & reguiremext -

for the parmitieo 10 give the ferviae
reasonabls advande potice (generaly
&5 least 30 dzyw) of WheD e or shs ex~
pects o {ncidenvally take any Histedt

spggles guversd under the parmis. Suok -
no

floation will provide the Sepvice
with an opportunity. %0 relocabe af-
fected Individuals of the SPIRASS. it pos-
sible and appropriates and
ii1) Any additional roquirements or

conditions . the Director deewms nec-’

N

‘assery or sppropnate Lo catry -out the
pirposes of the perralt and the Safe
Harbor Agreement.

), Permit effective date. Permits
fsaued under Vs paragraph La) become

. affective the day of fssuance for spocies.
covered by the Safe Harbor Agrasmont, ,

(59 Assutancss provided to permitee. (1)

The assurences in paragraph (e)(5) ) -

of tins seotion (e)5) apply only to Safe
Harhor permits faged n. acoordance
with pavagraph (o¥® of whis seotion
whers the Sefa Harvor Agraement- is
veing properly implemented, and spply
only with respect to spectes coversd vy
the Agresment and permit Thoge 23~
suxences cannot be provided to Federal
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agenciea, The aspurances proviged 18

tnis section apply only to Safe Harbor
. perimits issued after July 19, 1699,

@8y The Director sad the pormittes

may agrea to reviss or modify the man- -

agoment fesswIes et forth In & Safe
Harbor Agresment if the Divéctor de-

termines thab sach ravisions or madi-

fications do nvot cbangd the Director’s
prior devermamation that the Safe Haxr-
bor Agreement s rexsonhbly, expected
to provide & net copsetvation banefit to

the listéd spscies. However. the Divec-

tor-may nby réquire additional or 8if-°

terent mansgement aotivitids to be wu-
dertaken by.a permittas without the
congont of the pexmibes. . :

(6) Additional actions., Wothing in this
rule will be construed Lo Jimde or don-
straln the Dirgctat, any Pedarh), Stats,
local or Tribdl government gsncy{ of
2 private entity.” from teking addd-
vlomal scbions &b its owd exponse to
profect o oynaerve & spacies Included
»u & Sale Harbox Agreswment.

(T) Criteria for revoeation. The Direo-
tor méy Dot revoke o .pormlt issued
under paregraph (0) of thie seotion. ex-~
cept a9-provided in Yhss pavagrsph. The
Direotor may revoke a permit for any
reason: seb fortit in $13.26(a)t1) (hrough
(4} of this supchdpter, The Direotor
may revoke & permit if 9onunua.tlnn of
ths.permitted aotivity would sither ap-
preciably reduce the Mkoelfhoo anr-

8 of
vival and recovery in the wild of any

valne of that oritioal nabitt for both
the survivel and recovefy of isted
species. Before revoking a' permit for
olthox of the Jabter Lwo Teaaons; the Di-
rector, with the ‘oonsens. of the per
mittee. will pursue all appropriste op-
sionk to avoid-permit revoontfon. These
options may includa, but ars dob lim-
ited tos extending ov modilylng the ex-
1sting pesrmit. ¢apturing ahd relocating
the  species. qompemﬁz_:g' the Jand-~
owner to forgo the aotivity, purchamnng
an. ‘sagement or foe simpla interest in
the property, or arvhaging fox & third-
pasty acquisitioh of & Interest in the

property.

&) Duration of permits. The Guration
of permits iszued under this paragrabh
- (c) roust be sufficient to provide & neb

consarvation heneftl w0 spacies ooverad

§12.22

1m the snhancetnent of survival permit.
In detexinining the duration, &f & per-
mik, the Director will consider the ‘du~
ration bf the planned astivities, as well
23 the pouttive and nagavive effects as-

.saciated with permits of the propossd |
auration on covered species, 1xCluding -

1

- the exyent to whioh the conservation .

activities includsd in the Saje Harbor

Agrodment Wwiil enbancs the' survival
and contribute to the secovery of Listed .-

spagies tacluded in the permib.

(Ve mlwultaz.nquﬁanmw for per-
mis jor (he enhdncemant of survival
trough Candidate Conyroction Agree-
ments with Assuroiices., The appricant
mosy sibmit 1 wph)cation for & par-
mit undew this, paragraph (@) %o the'ap-
propriate Heglousl Director; v.8. Fisb
and WAlfs” Bervice, for the ‘Reglon-
where the gppiicant resides or where

. the ‘proposed sctivity, is %o odur {for

appropriate addresseh, 800 50 . CFR
16,225 Whoy a Speoies covered by & 0an-

ddate Conservation Agrgoment with

Assuranoes is Jated 28 sndangered and
the sppliany wishes %o engage in, ac-
tivities 1deptified b the Agresment
and ochepwiso-vromblteq by §37.3%, the
sppiicant must mpply Ior an anhance-
ment, of survivel permit for species
zovéred by the Agreement ‘The permit
wll become.vadia IE and when coversd
proposed, candidate or otber unlisted
spociea 1s listed a8 &0 endangersd spe-
cies, The spplicant poust.submit an Of-
ficfal Service sgpiioabion form e
200.56) thab includes the following 1o~
foymation: .

{{) The commoil and scleimﬁc'- names .

of the epecies for whith the appliosnt
raquents inoidentsl tako suthorizasion:

un A description’of the 1500 use oY
water manegement aotivity for which
the applicant reduests foctdental take
suthorization: end

(113) A Candidaté Conservation Agree- -

taent that compiles with the ragulre-

ments of the Candidate Conseryation.

Agreament with Aaswrancss  pollcy
avadlahla from the Bervice.
{2) Issuonce crlenics Upon rageiving

a1 applioation completed int aacordance
with paragraph (@)1} of tnis section,

the Dixector will decide whether or 0ok

to fssue & permt, The Director shall
conaider the goneral issnance criteria

i §13.2000) of this sabebapter, excspt

9
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for §13.21(5)(4). and may iswe the por-
wit if he or sha Nds:

(1) The tale will be incldental bo an
obberwiss Jawiu) activity and will be

accordance with the tarms pf the Oan= .

didate Conservation Agresment;

1) ' Thé. Candldate Copyervation
Agreemnent compliss with the requirs-
ments .of the Ondidate Congervabion.
Agreement  with Assurasnoees * policy
available trom the Service: )

{i1) The probable duret add indirect

Bifocts of any autborized take will nob
appreciably reduce the Nkelshood of
suivivel and recovery in the vild of
apy speciesy . i .

(iv) Implomentation of the terms of
the Candidate Conservation Agrpement
iy conmstent with applicable Fedoral,
State, end Tribal Jaws and rhyulations:
: {v) Tplemaentation of the erms of
the Candlaate Conksrvabion Agresment
witl not s fn*sonflict with any pogoing
conservation programs fox specles 0ovs
ared by the permit;and | . LV

1) The applicant has showm chpa~
vilthy for and gommitment to- L loe
menting all Of the texyps of the Osz-
didate Conservubion Agraement.

(%) Permt condifihs. .In 'addition o
any applicable general paxait condl-
taons set forth in parv 13 of this sub-

. chapter, every permit jssuad under this

pAragraph (d) 1s subject
lowing special condiblons: .
T M) A requirement for. the property
oWner to notify the gervios of &0y

to the, fo)-

teanster of 1ands sabjsct to & Candlidate

Conyervation Agreements; .

(1) When appropriste; & requirement
for the perinittes 1o give the Seryloa
rexsonable advance pouics (gensrally
2t least 80 days) of wheu he or she 8%
peots to lacidbmtelly take any Usted
species coverad under the permit. Such
notification will provide the Service
with an opportunity to relooate sl
foctsd tndividanis of the species. i pos«
sible.and approprizta, and

iy Any addittonal requirements or
conditions the. Dizector desms ued-

. 6353y OT APYTOPIIAE 40 08ITY onb the

purpoads of the pormit and the Can-
didate Consarvatiod Agraement, :

(4), Pernni effective date. Peramts -

issued under tids paragraph (d) becorre
effoctive for % species covered by &
Candidate Conservation Agreement on

80 CFRCh.d (10-.-1-:06 Edilan)

the effective data of & final rule that
ists & coversd species as endangerad.
(&) Assurances provided to permites it

cast of changed or wnforeseen Cir-

clumstonces. The ASSRIRIORS in ths
paragraph ()6 aply :Rly to permits

fssued in aocordsuce th paragraph .

baing properiy tmplamented, and-zpoly
. only with respect to species adequately
coversd by the Candidate Conservation
with Assurances Agreement. These 39+
suragces oanxiot be provided to Federal

nbdieg. P
(1) Changed, cireumstances provided for
in the Agresment. If the Director deter-

mineh <that additiopal’ somsexvation .-

YI68BILEE GIS AYCESIALY to xespond to
changad oiroumstancss and these meas-
urss were set forth in vhe Agreement,
the pexrmittes oill. implement ths
messures spegified i tha Agreoment.

(5) Chiznged circumslamices nob provided

. for in the Agreement. IS toe Director de-
tormines thnd additionsl conservation
messwrey. not provided fordn the Agree-~

. mant are necessuy to respond o

.cnanged. circumstanoes, he Direator
will not require any conservation
wieasures [n addition fo those provided

.for In the Agreement withoub the con-
sant of the. 'purinttes, provided the
agresment 3§ belsg properly imple-
mented. [ .

(A1) {nforesven clreumstances, (A) In
negotiatiog unfokeseén olroummsbances.
the Director will nob requize the com-
raitment of additioxnal Jand, water, or
financial compensation oF additional
« restrigtions op the use of land, water,

,or avher patural respurces beyond the .

javel btherwise agreedupon for the spe~
cies covered by pho Agrepment withoub
tho consant of the permittea.

(B) If the Director determines addi-
tfonal conservation TNBABUIES Ars 100~
essaxy to respond to unforesean o1~

cumatanocss: the Dirsctor may require

aAditions) measures of the permikies
where the Agroement Ia peing progerly
. 1mplexnented bus only i such mseea-
ares maeintain the original terms of the

Agresment Yo the maxnum extent

poesible.  Additional consarvation
moasures will ot involve the commit-
ment of addivional langd, water, or O~
rancla) conipsusabion or audional re-
strotions on the ues of Jand. water. or
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other natural ‘Tesowrces otherwiso
. gvaflable for development or W3¢ under
the omgmal terms of the Agresment

mtkout the consent of the permistes.
© ) The Dipector il have ths borden
of demronstrating thet unforeseen oix<
cumstances, exist, using the vest sol-
entifio and nammexvisl data availsble.
Thesé flndings must be clearly docu-
' mented and based upon relfable teche
nioal aformation regarding the status
and - habitat regurements: of the af-
tactad spected, The Director wilt con~
sder, but not be lmited to, the fol-
Yowing factors? T

(£) Bizo of the curfent TanEo of the ad~
fected species; | ' .

{2) Porcantage of range pAdversely al*
focted by the Agresmentt .

(%) Pavcentage of Tavge copserved by
<he sgraoment; LT

&) Boologien) significance of - that
portion, of the range affected by ‘the

sgreements - i
{5) Liave} of knowledge about the af-
foctad apacies and the Jegree of speci~
Hclty of the speoies’ qonsewab!pn’pm-
gram vader the Agroement; and .
@ Whoetler farlurs to adopt addl-
1001 CONBALVALION MORSILLD would 2p-
.preciably, reduce the Yikelthook of sux-
vival and recovery of vhe affectad spe-,
aen dn the wild. - .
- (6) Addsional actrons. Nothing in this
cole will.be oonsfrned to Jiol or oon-

strein the Direcvor, aay Federal, State, .

ooal o Tribwl povernment ggenoy, or
a private extiity, from taking addi-

. tignal mobions st 3t8 owR oxpense to

protect er QOnsLLVe gpaoies inotudad
in a._capdida.w Congervation with Ase
suraiices AgTeernent. .

(1) Oriteria Jo¥ vevocotion. Tie Dirac-
toP wiky nob rpvoke a permit fspued
ander. phyrgraph (&) of this section 8x-

cept as provided in this papagraph, THe !

. Director may yovoke & permib for any
reason et forth in §13.28(6)CL) through

' (4) of this subcbapter. Tha Direotor *

may revoke a permit it cvatinuation of
the pormitted actlyity would ecther ap-
praciably reduce the Nkelthobd of sur-

nval and recovery in the wald of ay.

Hated specaes or dibestly or indireosly
alter destgmatad Scition habitat such
that 1t spprociably diminishes the
vajue of that oritical nabitat for both
the sarvival and regovery of & lstsd
species, Before revoking * permib for

§17.22

sfther of the latter two Tepsonia, the Di-
racton. with the congent of bhe per-

. mtyes. will pursue all rppropriate op-
tions 50 avold permit reyocation. These -

options may snolude, duG are not Lm-
ited bo: extending or modlfylug the ex~

* tgting parmit, taptaring and refocating

the spacles, compensating the jand-
ownar to forgo the acHviay, purchasing
an easoment or fee mmpls interest in

* ghe property, of arnanging for & third-

party acquisition of an jnterest tu the

propersy. .

() Duratton.of the Candldote Conserver
hon Agreement. Tho doxatlon of & Can~
didate Conseryation ‘Agresyaent ©OYV:
ered by & pormit jasued under this
paragraph (@) must be sufloient to su-
able the Direstor to determine thak the
benefits of the coxservation maasures
in §) -Agreemend, when oombined With
those benefits that would be achievad i€

v {5 gssumad thas the, conaprvation

measures would also be implomeated
on. other neosssary properties,

hid .
praciude OF TemOVe. ALY need to 1ist the

species soversd by the Aqfeamaht.

(=), Objection lo permik wsuanca, 1 n'

regrayd to ROY notios, of & permit appli-
catiod publehed Jd.the FHOERAL REC-
WIER, 6uY ingerested party that ob-
{eots to tho lsjuanos. of & permut, 10

. whole or in pert, waY, Ui the nom:

ment partod syecifled in the 1HotGe, Pi-
quast nptification of the #inrl action to
b baken on, te uppleation. A saparate
writben raquest shall be made for esch

- permilt appliciation. Buoh & roquent

ghall ‘specify the Service's permit ap-
piioation numyer aod state tha reasons
why ‘Shxb parsy baleves bhe applloant
Zogs nPT Mot the 1HSRANCE eriveria
conbaaned 18 $121 and T2 dr s
sabohepter or other reasons why, the
permit shonld not be lssued. - .

(2) 'I€ the Bervice dacides to iswe 8
porrait contraxy %0 ohjections reoeived

the Satvice may reduce $he tine period

or Slspense with suck Rotios if it daber-

pmes that tima 15 of the essence -and
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that délay in jssuance of the permit
would: {1) Earm the gphaimmen or popu-
Jation juvolved; or ({) unduly hinder
mft aotions authoxized under the per-
mit. .

(3) The Service will nobify any parly
Oling an objection and request for no-
tce tnder parsgraph (o)L} of this sec-
tion of the final action taken on the
spplication, in writing, 1 the Sexrvace
has reduced or dispemsed with the no~
tios - period referred t6 i paragraph
(0} of this sechion, iy will mclude it8

rongons therefore i such’ written no- ..

tce,

{50 PR 20687, Sept, 30, 1985, 88 wmended at 83

FR 57), Pob. 26, 1906; §3 PR 62635, oct, 1. 1998
84 ¥R, 22011, Juns 17, 10857 4, FR 52875, Sept,
30, 2000; 60 FIR 24002, Mey 3, 2003, 88 FR 24670,
May 25, 2004 68 PR TVEL. Dad. 10 2004}

§17.23 Eoonoinio haxdship peruite.

.-Upon rpeceipt of & complate applica-
twon, the Diractor,may-tsau‘e a popsut
agdhorizing any actvity otherwise pro-

. hilnted by §17.2L accqrddnce with-
the issuance oriteris of thia seotion In

order to-prevent undue gconomic hard-

ship. The Diveotor shall publish notice
in:lhe FRORRAL REOISTER of sach appli-
cation lot s permit that-s insde woder
this section. Hach nofice phall invite
the submission from jaterestsd pariies,
within 0 days alter the Qdatd of tiie no-
tice, of written data, views. or aigh~
menty with respect to the apyplication.
Tho -day period may be waived by
the Difector In an emergency stbuation
whers M Mife or hesith of an endan-
yorsd ammal 19 threatened and no rea-
souabile -elternative js.gvailatila o the
sppiicant, Notice of ady such waver
shall be published lu the FEDERAL REC-
=TER withon 10 days follow!ng issuance
of the permit,

(a) Application requwements, Applioa~
tions for. permnits under, this ssotion
must bs subimivted to the Director bY.

. the person ‘auegegnyi sufforing undue
scopomic hardahip beoause his desired
activity s prohibited by §17.21. Bach
applioation must be submibted on.4n
offfoia}

lication form {Form 8-200)

provided by the Sarvice, and musb in-

cluds, ot s attachmens, ail of the In-.

formation regurad I $17.22 plus the
following additional information:

50 CFR Ch. 1 (10-1-06 Egsmod)

(1y 'The posgsible legel, ecomomic OF
subsgistence alternaf1yes to the acbivity
sought to be authorized by the permit

) A, full stateraent, accompanied by .

copies, of ell relavant comtracts. and
oqr:espondence., ghowing vhe - appli~
cant's fnvolvement. with the vrildiife
sought to be covered by :the perinth (as
well a8 s jmvolvement with similar
wildiife), including, where applioabls,
that portion of applicand's.income de-
rived, from the taking of sueh ‘wildlife,
or the subsistence use of sach wildlife,
during the calendar yesr mmediately
preceting sishor the notics in the ¥ED~
ERAL RBGISTER Of Teviaw of the status
of the apacles.or of the proposal to Nisb

+ such wildllfe ag sndangerad, whichever

is earliest; . . .
(3) Where applicanls, proof of a con-
sract or other vinding legal _obugaﬂhn

which:- : .
. 1) Deals spocifically itk the. wildisfe
gonght to e covered by the perrt

(D) Bacame binding prior to the date

when the goblee of & review of the sta~
tus of the species or thse notice of pro~
poseld rulemakiny proposing to st
such " wiidlife. s sndangered way oo
Hghed in the. FEDERAL REGISTER,
whichever is eaxier; and .

Gi) Wil oanse monetary Joss of &
given dollar; spmount 3f the pexmit
:?l\ighb under this section 18 a0t grant-
" (o) Jsuance criferia, Ugon Toceiving
an application oofapleted In aooordance
with paragrapk. (a) of this section, the
Director will, dsoide whether or 0ot 8
permit should be asued undey any of
the thres ontegories of economio hard-
ehip, as defined in sootlon 10(b)}2) of

the Act. In making his dectsions. the °

Dicedtor shall gonalder, 12 addition %o
the genersl oritema. in £13.21(b) of this
subchapter, the following faotors:.

(1) Whethor the purposs for which the
permit 1s volng requested iy adequeie
to justify vemoving from the wiid or
otherwise .obanging the status of the
wildlife sought to ba covered by the
parmits. .

(2) The probabdle direct and indivech
effect which insuing tBe pormit would
nave on the wild popoiations of the
wildiife solght -to be coversd by the
permatb; ,
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(3) The sconomic, lagal. subsistence,
, orother altornasives or rebief svallable

to the applicent; . .

(4) The amount of evidenage®that the
appiicant wes In fact party W a oob-
ur;::h or- other blnding legal obligation
whach; . .

(1) Deals specifically with she wildlife
sought .to be covered by the permts

and

(11) Beowme bisdlog prior 6 the date
when the potice-of & roview of the stav
tus of the apecies ot the notion of pro-
pogod rulemaking . proposing [T
such willlite 5 endangered was pub-
lished’ In the FEpERal HECISTER,
whichever & earlier. :

6y The geverity of economic haydsixp
which. the oontrach or other binding
1aga) obligation- referred to in.para-

graph (b)(4) of this seotion. wonld causs

If the permlt wers dsnied;

{6) Whpre applicable, the portion of

tha spplicant's lncome wiich would be
lost If the permult wete densed, and the
Tolationskip of thal porton to the bal-
ance of s tncome,  © ! L
(Ty Where applicatle. the natoxs and
extent of bubsistepoe taking genexally
by the appiivant: and = - .
(8) The Hkelhoot that applicant odn
reasonably carTy oub his desjred zolive
1ty within one yeay from the date & no~
tice is puhiished in the TEOERAL REG-
STER t0 review statug of saol wilatife.
or to 1ast suoh wildlife 48 endangored,
whichever 18 aaxlisr. . .
(o) Permst -condsifons In addition

the general conditions st forth n pars:

13 of this snbehapber, every pormit
fesued nader this gootion shall be sub-
jedt to the following spectal coniditions:

() In addition to aoy reporting ve-
qmmehw,,eo_nbamed In the permit
ttgelf, thd persmites shall nlso submt
to the Director & wrilten veport of ms
aotivitdes pursuant to the perymt. Such
report must b8 postmarked or adtialy
dolivered no Jater than 10 dsyh after
completion of the aotivity,

(2) The death or EBCADd of all dMvmg
wiidife coveratl by the pormit shall be

dy repurted to the Servics’s
office designated in the permit, .

{d) Duration of pernits {ssued wider
ghis section shall be designated oa the
face of the pexmib. fo permit fssued
, under this seotion, howsver, shall be
¢alld for more than ong yesr from. the

§17.32

gato'a novlos i published in the PEn-
ERAL REGISTHR Yo review svatis of such
wildlyfe, or vo.list such wildlife 28 90~

_dangered. whichever is saxiiez.

{40 R 44415, Bopt. 26 1375, os exasnded 2t 40
¥R 53400,:Mav 18, 1676, 40 FR 50307, Dea 18,
1475: 50 FR 39688, Sept 0, 1965}

Subpart D—hreatened Wildite

§17.81 Frohibitians..

(a) Bxcept a8 provided in subpart A of
this paxt, or B & permib sssned ander
this .subpart. sl of the provisions in
§17.21 shall apply to theeatened wildr
life, except §3T2UONE)- .

() T addition to asy ‘other provi-
sons of this paxt 17, 2y smployee or
agent of the Bervice. of tbe_National
Marioe Risheries Sexvice, or of & Btate

conservation agency which 1s operating |

s couservatioR progTan pursbagh 5o

& terms of & Qooparative Agresment .

with the Sarvice iR ageordance With
gection 8{c) of the "Act, who is des-
tgnatsd by hiF-agency fov such pur-
poses, may, when acting in the Cowsse
of bis officia) doties, tako those threat~

grams. .
(¢) Whenaver a special moe in §§17.40
to 17.48 wpplies o & threatened species,

. nons of the provisions of paragTaphs (&)

and (b) of this sectlon will apply. The
gpecial rule will contain 2ll the appli-
cabie prohibitions end, axceptions,

143 FR 1080, Apr. %5, 1975, 53 amonded sk &4

¥R 91660, May 91, 1970, TO FR 10808, Ma. 4,
205} .

51742 Permits—general.

QOpon recaipt of cuyaplete applica-
tion the Dirsotor mey 1asne 6 permis
for suy gotivity otberwise probibited
with rpgard Yo threatenst wildhife.
Such permit sball be goverded by the
provisions of this section vR1ess & apia-
oial rhle applicable bo tbe wildiife, ap-
pesring in §§11.40 to 17.48, of thig part
provides , otherwise, Pormuls . jssued
under this section st be for ane of
the following purposes: Seyentific pur-
poses, or the qnhn.noement of propage~
tion or survival, or econoxmic hardsbip,
or zoological exhidbition, or educational

a1
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purposes, or pcidental talang; OF £pS-

clal purposes copeistent with the purs
poses of the Act. Sach potwmits may su-
thorzs « single yransnabion, & serjos of
trmadt;ons. ot 3 number of activities
over b Epesific period of time. .

2)(1)y Applicotion vegquirements for per~
mis for solentific purposes, oF the an-
- hancement of propogation or surviva?, or
economie ~hexdship, or 2valopleal ethi~
bition, or educatiorial purposes, or special
purposes consigiant with” the purposes of
the. Act, A person wishing, to et & Rar-
mit for an actvity prohibited by §17.81
submits an application for potivittes,
under this paxagraph. The Service pro-
vidss Form .8-200 for the application to
which a8 much of the following infor-
metion, relabing to the purpose of the.
permit nmpt bo ettachedr . ¢ '

(1) 'The Common axid golentific names
of the shacids sought to be coverad by
ths parmib, a5 well 85 the gumbsr, 236,
20d sux of such Bpscies, and the sotiv-
{ty soughbt %Q. be authotized (such. 83
taking, exporting, seliing in intergtate
coTRmBree); " o

(i1 A stavement as to whather, st the
time of apphication, the wildlife sodght
to be coversd by the permit (A) fs meil
n the wid, (B) hes slroady baen ve-
woved from the wiid, or (Cy wes bor 1n
captivity; o )

(i) A resuine of the applicant's ab~

H

tompts to obtatn the wildlifs sought vo

which would fob canse tha-death or re-~
wmoval from the wild of such wildiife:
(iv). 3¢ the wiidlife sought %o bo 0OV
ared by the permit has alrsady ‘boon re-
- moved from the wild,-bhe conbiry sl
place where suoh remaoval ooqurreds if
the widlife- sobght to ne covered by

permit was bora in capbivity, tha coun-

lb,x:y' and place where such wildiife was
0TS . . .
iv) A complete desomption and af-
dress-of the inaytution or other faoll-
1ty whera the wildlife songht to bo cov-
ered by the permit will be used, dise
played, or Maintained;

v J§ the spplicant seoks to have
live ‘wilalife covered by the -permit. &

complete qesoription. including photo-”

graphs or djagiams. of the facilities to

house axdjor ¢ars for the wildlife aud & .

restne Of the experience of thoge per-
sons who will be-oanng for tae wildiife:

60 CFR Ch. 1 (10-1-06 Ediition) -

(vif) A P} gtatement of tha réagons
why the applicant is justified in ob~
taining a permat inclpding the dataxis
of the activities gought to be author-
{zod by (he permdli . *

(viil) I the appHcation is for the pur~
pose of suhancament of propagation, &

@) Jmsuanck criterio. Upon recolving

an application completed 1 accordanoe
with. .paragraph (a)1) of thig section,
the Director will decide whether of nab
a permis should be issued. In malnng -

" this decision, khe, piractor shall con-
in addition to the goneral ori- -

der,
terln in §13.33(W of this subchapter, the .

+ following factors:

(1) Whether the puryose for whicl the.
permit 18 required 18 adeguate 1o, -
tiey removing from the wiid or other-’
wize changmg the statas of the wildltie
sought to e covered by the permubs, -
(1) The probuble direct edd indirect
oHfact which issuing the pormit would
-nave on the wild populations of the.

.

wildlifs’ songht. o be coversd by the
permist i .

(11), Whethar . tie permit, 1f 1stved,
would ir oy wey, dicactly or indi-
rectly, canflict. with sny known pro-
‘grazn inbended to enbance the survival
yrobabilities, of "the poplation from
whach the wildiife aought to be coverst

* by thé permit was OF would be re-
',

moved} .
(iv) Whethsr the purpose for which
the permit la required would ve iikely
o reduce tho threab of sxtincsion fas-
ing the specled of wildllfe sought to .13
covered by the permit; -

(v) The opislons or views of sclentists
or other persdas or organizationa hav-
ing experyise concerning the wildlife or
¢ther matters germsne Lo the applion-
$1om} and

(vi) Whether the axpertise, facilities.
or other resources available to-the &
plioant appear sdegquate to successfully
assompiiah the chjectives stated 10 the
spplication.. ° .

(8) Permit conditions. In adaition to
vhe general gonditions sot forth {n part
13 of tins subohapter. -every permit
fasuedt under this, paragraph shall be

. subject to the spocial condition that
tue escape of livieg wildlifa coversd by
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the permit- shall bs iromediately re-
ported to the Service office designated
in the permdt,

(4) Duration of permits. The duration
of permits issued under this paragyeph
shall be destgnated on the faos of the
permit. . K a .

(o)1) Appticatim requirenens for per«
mits for incidental taking. 1) A pOYSoD

[

wishiug to get & perrat for an acawnty.

prohibited by §17.81 subpits an appii-

cation for wotivities mnder this paxa- |

graph. - .

.(1) The director shall publish notice
in the FRDERAL BEcISTER.0f sach applli-
cation for a pRrmit thab is made nadax
this secfion. Hach notice shall fnvite
the submission from Interested purtied,
_within 80 days afber the date of koe no-
ties, of writien data, vIBWS, OF arsi-
mepts with respeot to the applicasion.

(ifl) Bach application muat: ba. sub-
mitted on ax official application (Form
3200 provided by the SBemvice.

ths followiog Suformationt -

{A) & corbplete desocriphion of the ac-
sivity sought to.be ankborizeds .

(B) 'Thés common zud solentifiec names
of the’species sought to be coversd by
the permib, ss wall a8 the number, 86,
-and sex of such spacies, o known;

(0) A conservation plan that speci-

fies: . .

(1) Thé tmpact that wily Ykely pomily
(rom such vaking:. . - '
. (2) What steps the applioant will take
o fhonsbor, mainsraize, end roitizato

such impacts,: the nmainz that will bg -
. . avaalable o fmplement suckl steps. and.

the procsdiuxes té e uked 1o deat with
waforessen ciroumstances:

. (3} What slteruative actions to suoh
taking the spplicant considéred and
the reasons why -such alterpatives are
not proposed to he wtilizeds and

() Suoch ovher mersures that the D~
rector may tequire as bang, nedessacy
or appropriate for purposes of the plan.

(@) Jssuance ortlena, U) Upon rhoerving
an mumton,completed m agcordance
with pavagraph (1) of this ssction,
the Director will aecide whdther or not
2 permit should t issued, The Diractor
shall consider the genera) jssuance orl~

. terie 3n 18.21(0) of this subthapler, ex-
oupt for 13.22(b)}(4), and shall fssue the
permib i€ he or she finds thab

tA) The taling will be incldentals

§17.32
(B) The applicant Will, .to the max-

imum extent pragsicable. minimize and-

mitigate e fraypaoty of such takings;
(O) The applicant will ousure that

adequate Munding for the copservation

plan and prodedures, 36 -deal with va-
foreseen ciroumstances will be pro~
vided, . . .o .

(D) The taxang will sot appreciably
refuce the Ykelihood of the swrvival
and recovery of the speoies {n the wild;

(8Y Thé "meesures. if any, reqairsd
under PArRETApR @NRID) of this.

geotion will be met; nad
(¥) Ho or she has regeived such other
asgurances’ as heor ghe may requirs
that the. pap will be implémented.
(i) In makmg his of her decision, the
Directold shall aiso oonsider the snticl-
doration. and geograyhio Scobe of
the spplicant's planned aativities, in-
cluding bhe amiouns of Listad spoeoies

and ° habitel that le 1nvolved and thie degrae
most include as &l attachment, all of’ 1)

to whioh listed apecies snd their habi-
tats-are affected. - .
) Permit conditions. In addition o

the gederal conditions set forth fn part”

18 of this subohapter, eveXy pormib
{ssuad under this patagraph -shall con-

tain ‘snoh terms snd conditions ak the .’

Direqtor Jeemns ascessary OX appro-
priate to oaxry oub thie purposes of the
permit apd the congeryation plap fu-

olndtog, tut nct Umited o, monitoriag
and reporving reqnicemnents datmod

necesaary for dstermining whether

such terms and oonditjons axs belng *

complfed with. The Diréctor-¥hatl rely
upon existing, reporting requirements

to the maxininm éxtent practicable. ’

®) Duration of ‘permts. The duration '

of pormuts fssued under this paragraph
shad) be suiticisnt to provide adequals,
assurances to the permattes to, commib
fanding neoewsary for the activitios an-
thorized by thie permit. mclnding oon~
servation activities and Jand use re-

strictions. In Qetermining the duration’

of & permis, the Dizeotor skrl} constder
the duration of the planned activities,
ag well &5 the possible positave aud neg-
ative effects assoointed with permits of
the proposed duration on Ustad species,
inoludisg the extsnt to whioh the con-
ghrvation plan will sniance the habived
of listed species and increase the long-
torm suzvivability of such 8peCids.
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{5) Assurances provided to permiitee m

. cass of _chcnyed or unforkscen, Cir-
cumstonces The asiurances 4n this
pavagraph (O apply only to. foel-
dental take permits sssued in acgord-
ance with paragraph (0)(2) of this seo-

- tion where the conservation plan. s
bethg yropetly smplemented, and Py
only With raspect to speciss adequately
coversd by the * congervation platt.
These assuyances cannot-be provided to
Federal egencies. This-rula does pat
apply to fncidental Lake permits jasued
priod to March 25, 1858, The asSurances
provided in ncidsotal | take pexmts
lssusd prior ta Maxch 25, 1038 vemnain iB
effapt, and thoke permits will nob be re~
viged'ss a resulb of this ralémeking.

Ky Changed circumsiances. proviged Jor
in the plan. 1t sdditional conservation
and mitigation .measures 618 .desmed
nacessary o respoud to chaxged ole-
cumbtannes and wers provified- for i
the plan's operating conservatinn pro-
gram, the permittes. will implement
the moasures specified in the plen.

(11) Changed ciroumstances nat provided
for m the plan. If addizionsl o0onservas
tiop and mitigation measuyes 4re
dsewmed necesssry o .yespond ' 5o
changed cironmstances and suoh meas-
ures wers not provided for in the plan’s
-opsrating conservation ,a::‘oysrsm._ ‘he
Divactor will not raguire & gonserves
Yion aud mitigation measnres in adda-
tion to bhose provided for 1n the pian
without the congent of the yermittes,
grovided the plan 18 ‘Yelng properly lm-
plemsnted, - . . CR N

Qi) Unforeseen arcimstances. (A) In
negotiating anfo | sironrstancas.,
the Direotor will nob require the comn-
atment of adajtsonal land, water, OF

. inancial compensation. or additional
rogtriotions on the u of landl, wator,
or other mabural CoSOUrceR teyond the
1avel otherwise agreed upon for the spe-
oles covsred by the congervation -plan
. without the consent of the permittee.

(B) IL additional copservation and
mitigatioh moasures aré Ewmad aec~
essary to respopd o rosBEn OV~
oumstanogs, the Direstor may requite
additional measures of the perxittes
where the conservetion plan is belag
properly ‘naplemented, but only if snch
raessures gxe Jimited to modifipations
within conserved habitat sress, if agy,
ot to the coassrvasion plan's operating

50 CER Ch. 1 (10-1-06 Eciifion)

'nonzarva:man program for the agfected

spoofes, ' and. mafatain the onginel

-terms of the conservation plau to the

magipum extent possible. Additional
congervation and mitigablon measuxed
will not.involve the ormmatment of ad~
ditional’ 1and, waber of tipanoia) coro-
pensation or additiopal restvlctions o
the use of land, water, oX other natursl
resources otherwise avedidble Yor deval-

- opraent or uae nnder the o

of the copservation plan without the
sengent of bthe pe: :

TIMRe. .
(&) The Director wil hava the hurden

of demonsteating that suol unforgscen:

. ‘and habitat rednirements of uig ‘af-
Jected upecies The Director will con-

“sider, bat ot b Nwmited. to, the Jol-
lowing aptoty o, .
(2) Sizé of the enrreny range of the'ad-

faoted spec1as; .
(2) Percantagd of pangs ‘adversely af-
fectud by the conservation plan;

(2) Percentage Of raugs congefved by

the conservabion phas - -
() Ecologioal signifioanse of that

portion of the rasge gifectsd. by the

conyervation pleani, . . .
(5) Level of tmowledge about the al-
focted specled and the degraa of speot~

fiojty of the apsoies’ oongesvation pros
under

gam she conservation plan; and
{8) Whether fallwre to adopt addi-

t1onal eohsarvation measures woald ap- .

precianly reduse the Mxelhood of sur-
vival aod rgcovery of the affacted spe-
c1e5 in the wild..

{6).Nothing 1 this rale will be con-
strasd to Iimit or 20 n tha Dirsc-
tor, any Fedexal, Stat9, 1ogaL,.or Tribal

rawment 6gency, oL & vabs enbl~

gove
g, from taking adattiona) astions ab

its own expense o protect or gpnsatye

., species inoluded in & conservation

plan.
1y Disconfipuaice of permt activity.

Notwithstanding  1he provisions of,

§15.96 "of this. subchagiter, & pormittes
pnder this padagrapd (h) remaips re-
sponsivle for &u¥Y -outstanding ot
mization and mitigation measures ra-

quired. tnder the terms of the permib,

{or take thatb ocours prior to shrrender
of the permiy and guch minfmization

.
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and mitigation measures as may be xe-
quired DU t to, the terminstion
provisions of én tmplementing wgres~
ment, habitag . conservation, plag, or

permit even after surrondectus the per-.

mis to the Service pursuant to §33.20 of
this subchapter. The permitp shall be
deemed oancsled only upen a doter-
mination by the Service that sach
minimization fod mitigation Mensures
heve heen jmplefnenteg. Upon Bur-
render of the petmib, Ko fuxther teke
shell be authorized upder the term3 of
the gaxrendered pernub, ! -
(8) Criteria jor revocation A permit
issded under pazagraph’ (b) of this sec-
tion may Bot be revoked for any reason

sxcept those S8t fortn fn §13.3B(2)(1),

through (4) of this subchapter or uyless
continuation of the permitled activity
would be incopsistent with, the ori-
terfon set fosth i 18 "U.8.0.
1630(a)(3)B)(4v) snd. vhe inconnlstency
hag not besn ramedied. .

(o)1) Application véqurements for, per-
mits for the enhancement .0f suraval
thraugh Safa Aarbor Agreements. The ap-
. plicant must submb ax dpplication for
. 2 psomit under .this paragreph (o) Yo
_ the appronciate Regional DIreoLor. 5.

Fish akd Wildlife Service. for the Rer
mon where theé, applicant. rasides or
where, 1his proposed action IS t0 GOTRY
for spyropriate rnddrepses, gee 50 CFR
10.29), 1f the appifoant wishay to epghye
n any actinity prohibited vy §17.31.
The appiicaat must submit an offiotal
Sexvice applioation form (3-200.54) thas
tnaludes tus following information: -,
t4) The gonumon and solentifio ndines
of the Jisted spéoies fob which the ap~
plicant reguests (noidental take aur
thorimationi” ’ .

the Safe Harbor Agrsoment is Hkely to
ocoux. both ne a resalb of management
gotivitiens and 88 & result of the retwrn
to baseline! : L.

i1y A Safe Harbor Agresment that
complies with the regmrements 6f the
Safs Harbor policy avatlable frorn the
Service; and :

vy The Direstor must publish notice )

{n the PEDERAL RECISTER of each appii-
cation for & permit thab is mado under
. this paragraph (o). Tach notice must
{nyite the submssion {rom interested
parties withui 30 days aftor the date of

§17.92

tion. ‘The procedures inoludsd . 12
§17.22(ey Tor permit objection apply to
any nobics published by the Dirsctor

the Direotor wall decide whether or ot

to issus 2 permiy, The Direotor shall
consider the genoral. ispiancs eriberla
In §13.2(b) of .tina yubobapter, except

- for §13.21(b)}4), and mway {90 tle per-

mit 5 he ‘o kha finde:

{{} Tho, take will bé {gottiental to an
otherwise Javiul activity and will be in
accordsnce Wit the terns of the Sefe
Harbor. Agreemént; - . e

{19 The Iwplementation of the terms
of ths Safe Harbor ‘Agreament 18 rea~

sonably. expeoted:; 10 provide a’ net con- ’

asrvation, benefit, te the alfected listed
spsoles by conbributing 0 the. recovery
of 1sted spaciea -‘”’“‘i?:x“ tha permat,
and the Sufe Harbor sement other-

‘wiss cbzaplles with the Bafg Hatbor

policy svatlable from the SeTVice!

{115y ‘The prpbakle .d5rsct and xadarect
eifoots of sUY authorized Sake wall nob
sypreciably reduce the MXelihood of
survival and recovery o the wild of
any listed species; “

) Implemextation of the térms of

the Sefs Earbor Agreement s con-
mebent with applicable Yedéral, State,
and Tribal laws and regulations;

) Implementation of the torms of

the Safe Hapbor Agrepment Wwill not bo
i1 confHob with say oD GONBErva-

Ing
torn: o Iecovery programs for Haotsd.

species covered by, the permait; and
tv1) The spplicknt has shown caga-
ity for and commigment to wmple~
menting all of the terms. of the Sale
hor Agresment.

Hax! { I
(3) Permit conditiony. 1n sdaition 1o,

any appMcadle goneral permit scondi-
tions set foxth 1 pakct 18 of shis sub-
chapter. every parait {ssned wader Yus
paragraf .
Jowing special conditions:

{1y A requirement the parbich
pating ywoperty owner to notify the
Secvice of any traosfer of 1ands subjest

+ to & Safe Harbor Agreonubt;

(Af) Wnen approprints, & requirement

for thé pormittee to give the Service:

reasonable ac}vmou"nott ] '(genm;a.!ly

’

10%:

h (o) Is subject to the‘tol- . '

agmmmee e
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at least 30 days) of when, he or she ex-~:

pects to incldentally teke any listed
speojes goverad nnder the permit. Sueh
notitication will provide the Service
with R _oppo ty to relocats af-
facted Individoals of the species. if pos-
. sible and appropriate; and’

(§35) -Any additional requirements oF
condations, the. Diréotor deems, neo-
es3ary of appropriste bo cerry oifl the

purposes of the permit and the Safe.

Hexbox Agrasment, N
4y Permit effective ' date.  Permits
1asued nndey this paragraph {0} hacome
effactive the day of iasnancs for species
coveied by the Safé Harbor Agresmant.
(5) Assuronoes provided 20 permittee. (1)
The assurances in subparegraph ¢i). of
. this paragraph {0)(5) apply only to Safe
Hatbor pernité issued fo scgordance
wth paragraph (oK) of fifs section
whers the Sefy Harbor, Agraement. is
belug propesly jmplemented, sud apply
only with regpagt to spscies covered by
the Agreement and permit. ‘Thons 28~
surandes caunot be provided vo Foderal
agencies. 'The assorances pravaded in
tus section apply only to Safe Faxbor
permuks Ssauad after, July 19, 1998:
(i) The Dixsctor “and’tho permittee

Harbor Agrasment il ths Director de-
tormizes thit sach revisions or modi-
{lcations dn ubb change.vbe Director’s
‘prior determination that e Sale Har-
hor Agroement 18 repuonably sxpectsd
to provide a net conservasion beneflk to
the liated ‘apecies. However, the Direc-

tor may oot requird additional or, dif-

forenb management sctivities to be wn-

dertaken by a permittee without the

consentof the permitiee. .

{§) Additional ochioms. Nothing In this
culs will be consbrued to Iimt or aon-
styain the Director, any Fedaral. Stdte,
local or Tribal goveramedt agency, of
2 private entity, from taking eddi-
tional aclions ab its own expense to
protech or conserve a spovies ncluded
i o Sade Barhor Agreement. * ‘

. (1) Critena for reyocation. The Direc-
tor may nob revoke & permit ssued
under persgraph (o) of this secbion’ ex-

cspt s provided i this paragraph. The

Director may revoke & permit for any

reuson seb forth in §13.28a)1) throngh.

(a) of this subohapter; The Dirsctor

may revoke & permit if continpation of’

50 CFR Ch. 1 (10-1-06 Edition)

the permittad aotivity would either ap-
preciably reduge the 1ikalihood of sur-
vivil and xecovery in the wild of any
Jisted species or dirsctly -oF Indirectly
alter doignated oritical Bhabitat swoh
vhat it appreciably diminighss the
vslue of that eriticsl habitet for hoth
the survival aod recovery of a listed
specles. Befors revoling B pexmiv for
either of the latter two reaaons, the Di-
rector, with the consent of the.per-
mittes.. will pursue all appropriate Op-
tions to avold permit revocation. These
options ey imclude, bt are nob lm-

. 1ted to: exvending or modifying ths ox~

isting permit, captaring and relocating
vho species, comipensatng the land-
owner o foxgo the activity, purchasing’,
s oasemant or fea Slmplo interest in
the property, ot artangiog Tar g thixd-
party acquisition of e nvarash in the
propexty. . Lot

(8) Durgiion of permets. The durablon
of pormits issued under this paragraph
{0) must be suificient to pravide 3 pet
copyervatzon bengfib to spacies ‘sovered

t 4the gnhgncement af sapvival.permik |

1n -Qébdrmining the duration -of 2 per-

, ity the Dirsctor wil2 gonsider the du-

vation of the planned wotivities, ps well

. 83 the ponitive aud negabive sffents as-
coslated With permive of the propased, ..

duxation on coversd speoles. ncluding

the exbent toO which the conservation

sobivitioy inoluded in the Sale Harbor °
‘Agreement will enhexcd the- suxvival
and contribate to the récovsry of Msted
sponies inolugded in the permit, | :
td)(1) Applicktion requirements for per-
mits for the ephancement of survival
through Cendidale Cornservation Agres-’

mente uath Assurances. The applicant .

roust submib sn epplication for 2 poir-
mit ender this paragraph (&) Go the ap~
propriate Reglonal Dirsstory U5, Fish
and Wiidlifs Service, for tha Region
where the =pplicent Tesides dr where

tha propossd achvity is to octux (for ' -

appropeiate addreszus, 889 8 CFR
10.22), When & gpecies covered by a Can-.
didate Conservaion Agreemont .with
Assuranoes 18 lsted as thraatensd and

. the applicant wishes to engage in b~

tivitien idéntifiedl in the Agresmeny
and otherwise prohibated by $17.3), the
applicant muit spply for an enlance-
mont of survivsl permit for species
covered by the Agresiment. Tho peemit
witl become'valld if and when covered
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proposed, candidate.or other unilsted

specles I Msted as & threstened spe-

ofes. The applicant must sabmit an of-

flolal’ Service application form 3~

200.54) thas includes the following in-
. formablon: .

{1) The common and sclentific names
of the species for whivh, the applicant
requests tnoidental taice authorization:

(ii) A desoripsion of the land ase OX

- watsr menagement aotivity for which

the applicant raquests incidental take
aothorizetionyand . .~ .

(113) A  Candidate Conssrvation Agroe-
menb that complies with the requirs-
meuts of the Candidabe Conservation
Agrosment - with Asgatances polloy
avallsble from the Sepvice. .

(iv) "The Dirsctor most publish notice
. 1 bhe FEDNRAL REGISTER of eech appli-

tis paragraph (1), Kaoh fiotice must
fuvite the subrajssion from lnterested
pacties withihx 30 days, affer the date of
Ehe notice of written data, Views, or ar-
guments with respsch to the applios~
tion. The jprocsdures mnoluded . in
§17.2%9) for pexmib, objeotion apply WO
* any dotice published by the Director
under this paragraph (@." . .
) Jssuance -criterio, Upon receiving

_ an ayplication complatéd in acdordance’
with ‘peragraph (Q(1) of this section, .

the Director will decide whether o, nob
o jgsué s permit. The Dirscter
consder the gensral issusnce criteris
in- §13.31(b) of tins subchapbor, 9xceph
for §33.2100%4), Ex;:!’smv jzaue the per-
- mit JL he or she 3 . '

{1) The take will bs incidental to an
otherwisa lawiul activity ‘and will be in
accordancé with the terms of the Canr
didnte Conservation Agreements

(i5) The Oandidate Copservation
Agreemsent coroplies with tiie requirs-
ments of the Candidate Congervation
Agrosment with Assurances policy
avaflable from tha Servics; s

_ (1113 The probable dirsob apd {ndirecy
sffacts.of any authorized take will not
appreciably redoce the Hkeliliovd of

_survivel and recovery In the wild of
any specless - .

tiv) Iraplementation of the terms of
the Candidete Conseryation Agraement
{8 -conaistent with applicable Federal.
State, and Tribal laws ond yagulations;

(v) limplementation of the terms of
the Candidate Copservation Agrasment

§17.32

will'not b tn couflict with any ohgoing
conservation programe for gpecies cov-
orad by the pernit; and . .

(v1) The, applicant bas shown capa-
bility for ‘and cominitmenti to imple~
raeating all of the. Lerms of the Can~
didate Congervation Agresment.

3) Permit-conditions. I viditfon to
any’ appliczble general pexmit condl-
tions set forkh lu part 18 of this sub-

chapber, every permit issuad under this,
-, paragraph (@) Is subjéct to the fol-

owing special conditions: . .
) A requifement: for ths propetty

" owner to potify the Service of any

transfer of Jands subject to a Candidate
Conservation Agrepment;

(1) When-appropriste, & requirement

for the permittes to give the Bervice

redsonable advance. notice (wenerally -

ot least 30 days) of when he OF she ex-

- pects %o fncidentally’ talke aqy. ls

species covered under the parmit, Such
pobification. will provide the Service
with aq -ppporganity to reloopte. al-
feoted tndividuals of the specles; 1t pos-

. sttls and approprises and

31 Any additional roguirements or
conditions' the Dimotor, dsems noo-
sasacy OF appropriate to osriy: out the

ypurgoses of the permit sud the Cex-.

dldawconser:va.uangremant.

@) Parmil  effechve dote. Permits
jspusd, pnder taia-paragraph-(4) becomes
sffective for & specles .covered by &
Candidate Consbrvation Agtesment on

.the elfective date of & fnal rule that

11548 & covered spooied a3 vhreavened, .
(5) Assurancis provided (0 nermitiee in

case of changsd oF unforeseen. cire
cumsionces, 'The asgurances iu this

paragraph (3)(5) apply only to permits

fsued in scoordence with paragraph
(dx2) wbers the Oaniidate Conserva-
tion with. Assurances Agreement Js

being proyerly tmplernented, sad.apply

_.enly with radpeat Yo spevies adequately

covered by the Candidate Qongervation
with Assuranoes Agreament. These as-

surances cannob ke provided to Federal

egenoies, .
* (1) Chenged ciroumstances grovded jot
in the Agreemant, It the Director deter-
mines that additional conservaiion
measires are negessary to réapond to
changsd ciroumstances and theps meas-
ures wers seb forth in the Agreement,
the permittes will implement the
mansires specified in the Agreement.
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(1i) Changed circumstances not provided ’

foy 1n ke Agreement. ¥ the Director de~
. termines thab additlona] consecvablon
mesasures not provided for i the Agree~
ment_ are Qefesshry to tespond to
_ changed olrcumstinces, the Director
will pot require any cbnservation
raessnxes 1o addition to thosé providad
for n the Agreement withony the con~
sebt of the permittes, provided the
Agreement Is Yeing properly imple-
mentad. . :
_(38f) Unforeseen circumsianoes, (A) In
pegotiaving uitforesesn prrcamstanoss.
the Dirsotox will not requira the com-
mitment of dddftions) land, water, or
Snancial compensablon or addibional
réatriotions on the use of land, water.
or o\;hmmrﬂ, pesources hoyond the
1eve} obherwise agreed upon for the sgp-
cles covered by the Agreemont.without
the consent of the permitlee,
(8) I 1he Director determines a0dl~
tional conservation meagures are pec-
. estiary 90 respond, to unforéaeen cir-
curistances, the Directol miay, requirs
adatbional measures of the permittes
where the Agreement s being properly

laxpented, babt only 3 such meas-’.

ares maintain the ortginal terms of the
Agreement to the *paximwm  exteut
possible,  Additional copasrvation
measureg will not lnyoive the Cormmit-
ment- of addibional land, water, or fi-
aancial compensation oX additional ro-
strictiohs on the uss of Jand, water, o
other nsfutral ~YeROUICES otherwize
. avallable for dovelopment o use under
the original terms "of the Agreement
without the conseqb of the permittee.
(O) The Director will have the burdenr
of demonstrating thay unforeseen clr-
cumstaneds bxist, using vhe best sci-
entific’ and commerctal data availablo.
These findings must Ye clearly doc
mented and based wpvn reliable tach-
afeal {nformation regarding the atatus
and habitat, requrements of. the ol
footad spscies. The Durvotor will gons

stase, bt not_be Hmited to, ¥he Tol- .

fowing faptors: .
. (1) Size-of the cutrent ranga of the af-
facted species; |

(2) Pexcantage of zangs advarsely af-
{eoted Dy the Agreement; -

{3) Percentage of range conserved by
the Agieement;

50 CFi Ch. ] (10-1-06 Edition)

($ Boological significance of that
portion of ‘the range affscted by the
Agresoent; .

{5) Lavel "of knowledge about the al-
feoted species and the degive of. speci~
ficity of the apecies’ congervation pro~
grain vader, the Agresmeut; and :

(6) Whether fallure to adopt adadle
. tional congervabion measures would ap-
preciably reduce thie Hkehhood of sur-~ ~

vival #od recovery of the affboted spe-
clesin the wild, ' :
(6) Additional ections. Nothing i this

_rale will be cuustrued 0. Jmhit or con-

sbrain the Director, aay Fedexal; State.

Joval or Tribal SOveruyneNT agency, or .
a private entity, from takiog @ddl- -

tional sctions &bt its own expense %o

protect or.oonserve - spesies ncluded

in &.Candidate Conservation. with As-
suranges Agreement. to. .

(7) Criteria. for yevocatiort, The Direc-
tor may not revoke a poraiit gssnad
ahder perdgraph (d) of this sackion ex-

.. oyt as provided o titls parsgraph, The’

Divector may revoke & permit for any

reason %eb forth ip §18.28(8)(1) through .

(@) .of this subchspler. The, Director
may revoke & pormit i continnation of
the pprmitted. sotivity would efther ap-

presiably’ redunos the Jikelibood of sur
~yival and secovery in the wild of aoy

isted spepien or tly or lndirectly .

alter desigpated aritical habltab suoh
that 3t appreclebly (iminishes $he
valus of thet oritical habitet for both
tHo survival apd récovery. of & lsted
species. Bofore revokuig 2_permit for

' e)ther of the latter two reasons, tha Di-

roctor, 'With the comsemt of the per-
mitbes, will pursue ail appropriate op-

-gons to'avoid permib revocation. These

optiony may include, but are aot tm-

1tad to: extending ot modilying the ex~" *

isting permit. capturing 2nd velocating
the specles, compgneating thé tand-
owner to forgo the activity, purchasiog
an eassment or.fes simple fotexast in
tha property, or arranging for,s third-
party scguisition of an’ tatefest in. the
property. - N

(8) Duration of the Candidets Conserva-
tion Agreement. '!ae duration of & Oan~-
didsye, Conservatiop Agrssment cov-
orod. 'y B 'permit lisued, wnder this
paragraph (d) muss be suifiolent to en-
able the Rirector to deteirnine that the
beneft}s of the' conservation Mmossures
in the Agreemsut, when combined with
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those benefits that would be schieved i
it is assdmed that the-counservation
measures would slso be Imiplemented
on other neoessary properties, would
preciuds or romova any need bo list the
spocles covered by the Agreement,

(50 TR, 39649, Sept. 00, 1965, a3 aaended at 63

FR 8371, Feb, 23, 1008; 53 FR 52635, Oot. 1, 1808
* 84 FR $201%, June 17 1599; 64 FR 52676, Sept.

30, 1099; 58 FR 24083, May ©, 2004; 68 FR 29670, °

May 35, 1004; €9 ¥R 7731, Deo, 10, 2004}

§17.40 - Special roles—mammals.

(2) [Reserved}

) Grissly bear’'(Ursus arctos)y~(1)
Prohibitions. The following prohibrtions
-8pply to the griszly beax . .

() Taking. (A) Breept as provided in
paragraphs (B}1X(IXB) throughl (F) of
this section, 10 person shall take any
grizaly bear §u the 48 comberminous
states of thaUnited States. °

() Grhwly beacs- mey bas taken in
solf-defonse or in defeuse of obbers, Yub
such taking shall bs reported, within &
diays of ocowrrengs, to the Assistand
Rextonal Dirsctor: Division of Law Bin-
forcement, U.S. Fish and Wildlife Serv.
feo, B.O. Box 25486, Dexver *Foderal

Center. Dexver, Colorado. 80225 (303/236-.

9540 or P'PS- T76-7540), if oconrring in

- Montens of Wyoming, or to the Aesist-

en{ Bogional Director, Divielon of Law
Enforcempnt, U.5. Fish and Wildife

Bervice, Lloyd 500 Building, Buite 1480, °

500 Nottheast Multnomah Birset, Por-
land, Oregon 97282 (504/231-6136 ox FTIS
.479-8126), §¢ occwrring in Kaho or Wash-
mgton, and to mppropriate State and

Indian Hessrvation Tridal authorities.:

Grizzly bears or Lhair yarts taken in

. splf-dafense or im defense of others

shal not bd possessed, deliversd, car-
riagd, transpbrted, shipped, exported. re-
celved, or sold, except by Federal,
State, or Tribal authorities.” .
(C) Removal-of nuisance deors, &' grie-

sly bear consituting @ dsmonstrable.

but non immediate threst to human
safety or commititing significant depro-
dations So lawfully present livestook,
ort;psif‘ox boehives may be taken, bub
only if: -

(7) 16, has not beed rsasghably pos- -

stble to eliminate such threat or depre-
dation by live-capturing and releasing

unbarmed i o romote area the grizdy -

bear involved: and

xiba) uuthorities.

§1740

(2) The taking fe done lo a hwmdne
mauner by authoriged Federal, Stabs,
or Tribal authorities, sud In agcord-
ance with ourrent interagency guides-
lined covering the teking of such pul-
98nCo bears; and .

(3 The taking I8 reported within &
days. of osonrrence to the appropriate

“Assigbant Reglonal Director, Division
of Law Buforcement, US. Fieh and -

wildiife Secvice, as indicated in para-
graph (b)LYIXB) of this seotion, and vo
ayppropriate State and Tribal aathort-
tles, - ‘

(D) Pederaf, State; or Tribal scierttifio or
- tesearch activities. Fedepal, Stats, or

Triba) 4uthorities msy take grissly
bears for acentific or research pur~

posed, bE only if such takang does not -
* resnlt in densh ob permanent infury %o - |

the bears Involvéd, Such takivg musb

Do reported within 5-dsys of oconrrence,

to the,eppropriate Assistant Regional
Director. Division of Law Enfordsment.
1.8, Fish and Wialite Service, as indl-
tated fx, paragraph (HYEXB). of this
seotion, and td-appropriate State and
* () {Raser'ved). .

(P Nationwd Parks. The.regulations o
tho National Peri Service shall govern
all taling of grizgly bears In Na.tio':‘lal

Parks, .. .

- (153 Unlawfully taken grizzly bears. (A)
Draspt 48 provided in- parsgraphs
WEEH(B) and (V) of this seotion. no
person, shall poskess, deliver, oany,
transport, ship. sxpoct, receive, or sell
suy unlswially taken grizzly bear, Any
unlawial teliog of & grizly’ hear shall
bo reparted within § days.of ovourxencs
to the appropriate Assistant Regional
Director, Division of Liaw Enforcement,

.8, Fish and Wildlife Servicd, as fndi--.

oatad in paragraph (DH(B) of, this
seotfon, and 4o appropriets Btate and
Tribal anthoritles.

. (B) Awthorized Foderal, State, or

Tyibal employees. when acting in the
covirae of thelr ofitolad dutiss, may, for
soiancific oy research, purpoles, possess,

deliver. oprry, transport, ehip,, sxport.

or yebeive ualawhully takeo grizmly

bears., . .

(H1) Jmport or erport, BRCEDE A8 Pro-~
vided in paragraphs (bYN(H) tA) and
(B) and (Iv) of this section. no pexson
shall Import any grizely bear into the
Untteq States.
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From: Samuel Herzberg

To: SBM HCP TAC
Date: 1/24/2008 5:34:04 PM
Subject: Success Criteria and Field Trip to Kirby Canyon

Dear SBM HCP TAC,

I've been working with Mike Forbert on finalizing the proposed success criteria (word and excel
documents) based on Doug and Jake's comments received. This is what the TAC will recommend to the
HCP Trustees for addition to the Habitat Management Plan. Attached is a copy of what will be presented
to the HCP Trustees at their mid February meeting. Date is still being determined, and ['ll let you all know
that when | know. As future 3 Year Habitat Managment Plans are prepared by the TAC we will rereview
this success criteria to make any necessary changes.

Attached is the Final Nitrogen Deposition Study that Stu Weiss prepared for San Bruno Mountain. It has
some valuable information and recommendations in it. As part of his contract with TRA, Stu has agreed to
lead a short field trip to Kirby during the Bay Checkerspot butterfly flight season to see how grazing is
working in maintaining this species' habitat. Stuart and | are proposing April 1, 2,3, 8, 9, or 10 from 12:00 -
3:00 p.m., so northbound traffic returning will not be bad. This will coincide with when the Viola is
blooming. Though it would be nice to see BCB out there as well, the primary focus should be on

evaluating the non-serpentine Speyeria habitat areas where grazing is being conducted.

I'd appreciate hearing back from people which dates are preferred, so we can nail down the date, and
then send out details on how to get there, etc... Thanks!

Sam

CcC: stu@creeksidescience.com



